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REPRESENTATION OF INDIGENTS IN JUDICIAL 
PROCEEDINGS 


FRIDAY, MAY 15, 1959 


Hovse oF REPRESENTATIVES, 
Suscommirrzz No. 3 oF THE 
CoMMITTEE ON THE District or CoLUMBIA, 
Washington, D.C. 

The subcommttee met at 10 a.m., in room 445, Old House Office 

Building, Hon. James C. Davis (chairman of the subcommittee) 
residing. 

3 Also present: William N. McLeod, Jr., clerk; Hayden S. Garber, 
counsel; Ann L. Puryear, assistant clerk; Donald Tubridy, minority 
clerk ; and Leonard O. Hilder, investigator. 

Mr. Davis. The subcommittee will come to order, please. We will 
consider this morning H.R. 5889 and H.R. 6163. 

(H.R. 5889 and H.R. 6163 follows :) 


(H.R. 5889, 86th Cong., 1st sess.] 


A BILL To provide for the representation of indigents in judicial proceedings in the 
4 ” District of Columbia ; ™ 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as “The District of 
Columbia Legal Aid Act of 1959.” 

Sec. 2. There is hereby created a Legal Aid Agency (hereinafter called the 
Agency) for the District of Columbia, to provide legal representation of indigents 
in judicial proceedings in the District of Columbia, as provided in section 3. 

Sec. 3. The Agency shall accept assignments to represent indigents in criminal 
proceedings in the United States District Court for the District of Columbia and 
in the municipal court of the District of Columbia, in proceedings before the 
Coroner for the District of Columbia and the United States Commissioner, in 
proceedings before the juvenile court for the District of Columbia, and in pro- 
ceedings before the Mental Health Commission of the District of Columbia and 
proceedings in the courts arising therefrom. 

The Agency shall from time to time advise each of the courts and tribunals 
named in this section of the names of the attorneys employed by the Agency who 
are available to accept assignments in said court or tribunal. The judges or 
other presiding officers of the several courts and tribunals may assign attorneys 
employed by the Agency to represent indigents, such assignments to be upon a 
case-to-case basis, a group-of-cases basis, or a time basis, as the assigning 
authority may prescsibe. Each such court and tribunal will make every reason- 
able effort to provide assignment of counsel as early in the proceeding as 
practicable. 

Src. 4. The legal representation services hereinbefore described shall be 
provided only to such persons as are unable to pay a modest attorney’s fee, con- 
sidering incomes, dependents, and responsible debts and fixed charges. The 
Board of Trustees may provide more detailed standards, consistent with the rules 
and policies of the respective courts and tribunals, to carry out the provisions 
of this section. . 
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Sec. 5. The powers of the Agency shall be vested in a Board of Trustees com- 
posed of seven members, each serving a term of three years. Each trustee shall 
be appointed, for a full term or for the balance of an unexpired term, by a 
panel (of which four members shall be a quorum) consisting of — 

the Chief Judge of the United States Court of Appeals for the District 
of Columbia ; 

the Chief Judge of the United States District Court for the District of 
Columbia ; 

the Chief Judge of the Municipal Court of the District of Columbia: 

the Chief Judge of the Municilpal Court of Appeals of the District of 


Columbia ; 
the President of the Board of Commissioners of the District of Columbia: 
and 


the Chief Judge of the Juvenile Court of the District of Columbia. 
Said panel shall be presided over by the Chief Judge of the United States 
Court of Appeals (or his designee, in his absence). 

The Board of Trustees of the Agency shall be appointed initially as follows: 
three members for three-year terms, two members for two-year terms, and two 
members for a one-year term. Thereafter each appointment (except an appoint- 
ment for the balance of an unexpired term) shall be for a three-year term. Bach 
appointee shall hold office until his successor is appointed and qualifies. 

Sec. 6. Each member of the Board of Trustees of the Agency shall serve with- 
out compensation but while engaged in the work of the Agency shall be reim- 
bursed for actual and necessary travel expenses and shall receive a per diem 
allowance of $12 in liew of actual expenses for his subsistence when away from 
his usual place of residence. 

Sec. 7. The Board of Trustees of the Agency shall appoint a Director of the 
Agency, who shall be responsible for the supervision of the legal work of said 
Agency, and perform such other duties as the Board of Trustees may prescribe. 
The Board may delegate to the Director such powers of the Board as the said 
Board may find in the interest of good administration. Said Director shall receive 
compensation of $17,500 per annum, and shall hold office at the pleasure of the 
Board of Trustees. 

Sec. 8. The Director, with the approval of the Board of Trustees, shall em- 
ploy such professional and office staff as may be necessary properly to conduct 
the business of the Agency, subject to the availability of appropriated funds. 
The Director shall, with the approval of the Board of Trustees, make assign- 
ments of the professional personnel of the Agency so as to provide the best 
practicable handling of the caseload involving indigents in the courts and other 
tribunals specified in section 3. All attorneys employed to represent indigents by 
the Agency shall be members of the bar of, and qualified to practice law in, the 
District of Columbia. The salaries of all employees of the Agency, except the 
Director, shall be fixed by the Board of Trustees, following the salary scale for 
employees of similar qualifications and seniority in the office of the United States 
attorney for the District of Columbia. 

Sec. 9. The Director, with the approval of the Board of Trustees, may em- 
ploy volunteer attorneys, without salary, who shall be reimbursed their out-of- 
pocket expenses properly incurred in the course of their employment. 

In its discretion the Board of Trustees may provide for a modest honorarium 
to be paid to volunteer attorneys, in no case to exceed $50 per month. 

Sec. 10. All salaried employees of the Agency shall give full time to the Agency 
work. The Director, with the approval of the Board of Trustees, shall fix the 
requirements upon the time of volunteer attorneys, and shall fix the office hours 
of the Agency. No salaried employee of the Agency, including the Director, shall 
engage in any private practice of the law, and no such employee shall receive 
a fee for any legal service. 

Sec. 11. The Board of Trustees of the Agency shall, on June 1 of each year, 
submit a report of the Agency’s work for the past year to the Congress of the 
United States, to the Chief Judge of the United States Court of Appeals, and to 
the Administrative Office of the United States Courts. Said report shall include 
a statement of financial condition revenues and expenses for the past year, pre- 
pared by a certified public auditor or by a designee of the Administrative Office. 

Sec. 12. There are hereby authorized to be appropriated such sums as may be 
necessary to carry out the provisions of this Act. Such sums shall be appro- 
priated for the judiciary, to be disbursed by the Administrative Office of the 
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United States Courts to carry on the business of the Agency. The Administra- 
tive Office in disbursing and accounting for said sums will follow, so far as pos- 
sible, its standard fiscal practices. 

Sec. 18. Sixty per centum of the expenditures for the Agency, from all funds 
hereafter appropriated pursuant to section 12 hereof, shall be reimbursed to the 
United States from any funds in the Treasury to the credit of the District of 
Columbia. 


[H.R. 6163, 86th Cong., 1st sess. ] 


A BILL To preetts, for the creation of an Office of Administrator for Legal Assignments 
for the District of Columbia, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) there is hereby created for the 
District of Columbia the Office of Administrator for Legal Assignments. Such 
office shall be under the direction of an Administrator who shall be appointed 
for a five-year term and who shall receive compensation at the rate of $12,500 a 
year. 

(b) The Administrator shall be appointed by the chief judge of the District 
Court of the United States for the District of Columbia upon the recommenda- 
tion by a committee to be composed of a member of each of the courts for the 
District of Columbia and the presidents of the Bar Association of the District 
of Columbia and the Washington Bar Association. In the event of a failure 
by the majority of such committee to agree on a person to be so recommended, 
the chief judge of the District Court of the United States for the District of 
Columbia shall appoint a person of his own selection. The Administrator shall 
be subject to removal by the chief judge of the District Court of the United States 
for the District of Columbia for cause. Any vacancy caused by death, resigna- 
tion, or otherwise shall be filled by the said chief judge only for the unexpired 
term. 

(c) No person shall be appointed to the position of Administrator unless he 
is an attorney and has been engaged in the active practice of law in the District 
of Columbia for at least ten years next preceding his appointment. 

Sec. 2. It shall be the duty of the Administrator to assign counsel in any 
criminal case in a court for the District of Columbia if the court determines 
that the defendant is unable by reason of poverty to procure counsel. 

Sec. 3. The Administrator may, subject to the civil service laws, appoint such 
employees as he determines necessary to carry out his functions under this Act 
and shall fix their compensation in accordance with the Classification Act of 
1949, as amended. 

Sec. 4. (a) The Administrator may, in his discretion, upon the conclusion of 
service by counsel assigned by him pursuant to authority contained in this Act, 
recommend compensation for such counsel for time necessarily and properly 
spent in preparation and trial of the case at rates prescribed in subsection (b) 
hereof. Final payment of such compensation shall be made by the clerk of the 
eourt in which such service was rendered, out of appropriations available 
therefor, after approval by a judge of such court, on petition or motion with 
accompanying proof to the satisfaction of the court. 

(b) Compensation for assigned counsel shall be based on the following rates: 

(1) Cases in which the defendant is charged with an offense which consti- 
tutes a misdemeanor, $9 per hour with a minimum of $15 per assignment and 
a maximum of $45 per day, and any expenses reasonably incurred in the repre- 
sentation, less any fee paid to counsel on behalf of the defendant. 

(2) Cases in which the defendant is charged with an offense which consti- 
tutes a felony, other than an offense punishable by death, $12 per hour for 
each counsel, with a minimum of $35 per assignment for each counsel and a 
maximum of $65 a day for each counsel, and any expenses reasonably incurred 
in the representation. In such cases the court may authorize assignment of up 
to two counsel for each defendant. 

(3) Cases in which the defendant is charged with an offense punishable by 
death, $90 a day for each counsel, and any expenses reasonably incurred in the 
representation. In such cases the court may authorize assignment of up to 
three counsel for each defendant. 

Seo. 5. As used in this Act— 
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A “court for the District of Columbia” means (1) the juvenile court of the 
District of Columbia, (2) the municipal court for the District of Columbia, 
(3) the municipal court of appeals for the District of Columbia, (4) the 
District Court of the United States for the District of Columbia, and (5) the 
United States Court of Appeals for the District of Columbia. 

Src. 6. There are hereby authorized to be appropriated such sums as may be 
necessary to carry out the provisions of this Act. 

Mr. Davis. I understand that the Chairman of the Commissioners 
of the District of Columbia has an engagement at some other place 
and would like to make a statement about the legislation now. 

Mr. McLaveuurn. Mr. Chairman, I merely want to state that the 
Corporation Counsel of the District Government is completely aware 
of the position of the Commissioners. We have worked together very 
exhaustively on this legislation. I wish to request that he be per- 
mitted to state the position of the Board of Commissioners when my 
time comes on the agenda this morning. 

Mr. Davis. We will be happy to take that course. 

Mr. McLaveutuin. Thank you, Judge Davis. 

Mr. Davis. The first witness on the list is the Honorable Elijah B. 
Prettyman, chief judge of the Court of Appeals. Judge Prettyman, 
come around, please. We are glad to have you with us and will be 
glad to have your testimony on this legislation. 


STATEMENT OF HON. E. BARRETT PRETTYMAN, CHIEF JUDGE, U.S. 
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Judge Prerryman. Thank you, Judge Davis. 

Mr. Chairman and members of the committee, my name, with the 
ea apo, I go by the name of E. Barrett Prettyman instead 
of Elijah. 

Mr. Davis. I shortened a little from what the clerk had on the list. 
He had the full name, Elijah Barrett Prettyman. 

Ju Prettyman. That was absolutely accurate, sir, but I am not 
quite that old-fashioned, I guess. 

Mr. Davis. At any rate, we are glad to have you. 

Judge Prerryman. I am chief judge of the U.S. Court of Appeals 
for the District of Columbia Circuit. I appear here in my capacity 
as Chairman of the Judicial Conference of this circuit. We are be- 
fore you to urge passage of H.R. 5889 introduced by Mr. McMillan 
and relating to the representation of indigent defendants in criminal 
cases in this jurisdiction. 

In a very few moments I would like to indicate quite briefly the 
features of this bill and how it got here. Then we plan to present the 
chief judges of our various courts to relate first hand, in very quick 
summaries, the need for the bill, and then we will present some of the 
participants in the formulation of the plan of the bill and they will 
speak briefly of some of its essentials. 

Statistics show that counsel are being appointed for indigents in 
some 7,500 cases a year in our five courts re 4 the mental health com- 
mission. The Federal Rules of Criminal Procedure (rule 44) ap- 
proved by the Congress require that counsel be appointed for these 

ple. Our bar has been carrying that burden on a public service 
asis. It can no longer do so and ought not to do so. The burden 
has become too heavy and too complex. 
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The needs are (1) a small fulltime paid staff of lawyers who would 
care for the routine bulk of the load, (2) provision under some sort 
of central supervision for utilization of volunteer services on the part 
of the private bar to carry the rest of the load, (3) some means of 
screening out the real indigents from those who can afford to pay, 
(4) a strong administration in respect to budget and expenditures, 
(5) a stadt of investigators who would supply the defense with some 
part of the service rendered the prosecution by the police and U.S. 
marshals, (6) this entire operation should be under private direction, 
and should be under a group rather than in one man’s hands. The 
bill introduced by Mr. McMillan, H.R. 5889, was custom made to 
meet these specific needs. It would create a Board of Trustees of 
seven members, appointed by our chief judges with the President of 
the Board of Commissioners. It would require the Board of Trus- 
tees to enact rules and regulations for the determination of indigency 
and the screening of indigents. The Board would employ a Director 
and a staff of lawyers, with an office staff. We plan to ask for a mini- 
mum staff, as we shall explain. The Director, under the Board’s 
supervision, would employ the services of volunteers to fill out the 
need beyond the services of the full-time staff. The bill provides 
that the finances of the operation be under the Administrative Office 
of the U.S. Courts. This Board of Trustees, of course, would be an 
unpaid Board. 

he bill originated in a study made over a 2-year period by a dis- 
tinguished commission, of which Judge Nathan Cayton was chairman. 
That report was eppeined by our Judicial Conference by an over- 
whelming vote and I was authorized to appoint a committee in sup- 
rt of it. I appointed a distinguished committee of some 25 mem- 
rs, whose names will be told you. Of that group Mr. W. Cameron 
Burton is acting chairman. A subcommittee of that committee then 
assisted in preparing a bill to effectuate the recommendations of the 


' Commission in respect to criminal cases. That bill is now before you. 


This bill, gentlemen, was built slowly and carefully to meet a really 
critical "ghee in the District of Columbia. From the witnesses 
who will appear before you today you will be able to evaluate the 


| support the measure has here. As Chairman of the Judicial Con- 


ference, created by the Congress to make suggestions for the better 
administration of justice in the circuit, I earnestly bespeak your 
a ease of the measure. 

would like to present to you Judge David A. Pine of our district 
court, who is here to give you the factual basis of the problem in 
that court. 

Mr. Davis. We will be pleased to hear him in just a minute, Judge. 
I would like to ask you a question or two while you are here. 

I believe I gathered from your statement that you are making six 
recommendations, which you detailed one after the other there. How 
many boards or groups of people do you propose to set up under 
this legislation, alinelusive? I believe three is what I gathered from 
your statement there. 

Judge Prerryman. I think you could only say there is one. The 


“ | Board of Trustees of seven would be appointed by the chief judges. 
en 


| 


54453—60——2 
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Mr. Davis. I inferred from your statement that you first wanted 
to set up a group of lawyers, a small group of lawyers, who would 
represent these indigents. 

Judge PrerryMAn. Yes, sir. 

Mr. Davis. They would be paid. 

Judge PrerryMan. Yes, sir, full-time paid. 

Mr. Davis. You wanted to set up a staff of full-time investigators. 

Judge PrerryMan. Yes, sir. 

Mr. Davis. They would be paid ? 

Judge PrerryMan. That is right. 

Mr. Davis. Then you wanted to set up a Board of Trustees to per- 
form certain functions and to screen out indigents, and they would 
have a full-time staff, although the trustees themselves would not 
be paid. They would have a full-time staff, I gather from your state- 
ment, who would be paid. 

Judge PretryMan. Yes, sir. 

Mr. Davis. Are those all of the groups to be set up to function 
under this legislation according to your recommendation ? 

Judge Prerryman. Yes, sir. If I could state them in a little 
different order, what you said is absolutely right. We would set 
up at the top a Board of Trustees, small, a seven-man Board of 
Trustees, who would not be paid. They would be probably members 
of the bar, at any rate, appointed by the chief judges. They would 
have supervision over the whole operation. 

Under them you would have a director, of course; you would have 
a staff of lawyers, who would be full-time paid, a small staff of law- 
yers; you would have some investigators, who would also be full-time 
paid; then you would have whatever office staff they had to have 
under the rules and regulations for screening out indigents, and that 
sort of thing. 

Mr. Davis. How many: paid persons does this legislation contem- 
plate according to your understanding ? 

Judge Prerryman. We have a detailed budget we are going to 
present to you. 

Mr. Davis. Then you need not go into it. 

Judge Prerryman. We worked it out in detail and we will give 
you the number of each one and the classification and cost, et cetera. 

Mr. Davis. Who will present that ? 

Judge Prerryman. Mr. Gasch, who is chairman of our subcom- 
mittee on that particular problem. 

Mr. Davis. Are there any questions ? 

Mr. Dowpy. Did I understand you to say 75,000 or 7,500 cases a 
year for whom counsel is appointed in the District ? 

Judge Prerryman. About 7,500. 

Mr. Dowpy. I did not get which it was. I knew it was a big 
number. Nobody pays their lawyers in the District, apparently, 
for criminal cases. 

Judge PrerryMAn. Some people do. 

Mr. Loser. How many lawyers are at the District of Columbia bar? 

Mr. Burton. The membership of the bar association is approxi- 
mately 3,100 or 3,200. 

Mr. Davis. Are all attorneys members of the bar association ? 
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Judge Prerryman. No, sir. If there are 3,100 or 3,200 members 
of the association at the present time, I suppose the total number 
of lawyers in Washington would be 5,000. There are a great many 
here who do not practice in the courts at all. They are before the 
administrative agencies. 

Mr. Davis. Could you give an estimate as to how many practice 
criminal law customarily 4 

Judge Prerryman. Judge Pine’s guess and Judge Walsh’s guess 
would be better than mine. 

Judge Prive. I would say a hundred would be about the maximum 
of those who practice regularly. Every now and again one comes 
down and practices for one case. 

Judge Watsn. Where the attorneys are registered, our registra- 
tions show 4,100 registered to practice law before the municipal court 
and an approximate number in the Criminal Division would be 150 
to 200. 

Mr. Harmon. I would like to ask this. I believe you estimated 
some 7,500 cases each year. Of those 7,500, could you give an estimate 
of how many of those are not actual citizens or people of the District, 
people who have come through here and have gotten themselves in 
trouble and have to have counsel ? 

Judge PrerrymMan. I would not know how to make that estimate. 
Maybe Judge Cayton, who is Chairman of the Commission that wrote 
the report, could give that. 

Mr. Harmon. I was curious to know. So many people come 
through here as transients. so many people come in here like the Con- 
gressmen, if you please, who get themselves maybe in trouble or any- 
one with their staffs. Tam just curious. 

Judge Prerryman. It would be a very interesting figure. 

Mr. Harmon. It would. I would like to know how many people 
are actually involved who are residents and citizens of the District 
of Columbia. 

Mr. Davis. I will make this statement. As the witnesses come to 
the stand, if any of you could furnish that information, we would 
appreciate it. 

Judge PrerryMan. Maybe Mr. Walsh knows offhand what propor- 
tion of the mental health cases are nonresident. 

Mr. Wansir. Between 18 and 23 percent nonresident in the mental 
health cases. 

Mr. Downy. You would find that true in any jurisdiction. 

Mr. Harmon. I do not believe you would find it back in Indiana. 

Mr. Downy. You would in the city itself. People might come from 
another part of the State, which would be the same situation because 
Washington is just a city. 

Mr. Harmon. It is an unusual city, and a lot of people come and go. 

Mr. Downy. In my experience as prosecutor a great many cases 
I had to try were people not in my district. ; 

Mr. Harmon. But they did require counsel. 

Mr. Downy. That is not a material question about counsel. 

Mr. Davis. Is there anything further? 

Judge PrerrymMan. I wonder if I made one minor point clear, 
that the staff we contemplate and the rules and regulations for the 
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screening of indigents in determining indigency would not be a 
separate organization under the board of trustees would be part of 
the whole offic all under the board of trustees. 

Mr. Davis. Would that be a separate staff from the staff of in- 
vestigators ? 

Jodee PretryMaNn. I would think so if I were dictating the way 
it would be set up. 

Mr. Davis. You said you wanted to present Judge Pine. 

Mr. Dowpy. Of these 7,500 cases a year, how many are major? 
I imagine there is a whole group of them that plead guilty and just 
need the formality. 

Judge Pine. I have those figures. 

Mr. Davis. Is there anything further, Judge? 

Judge Prerryman. Thank you, Judge Davis and gentlemen of the 
committee. 

Mr. Davis. The next witness will be the Honorable David A. 
Pine, judge of the U.S. District Court for the District of Columbia. 


STATEMENT OF HON. DAVID A. PINE, JUDGE OF THE US. DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Judge Pine. Mr. Chairman and members of the committee, my 
name is David A. Pine. I am a judge of the U.S. District Court for 
the District of Columbia. I am appearing at the request of Chief 
Judge Letts of the district court iho has asked me to express his 
regret at his inability to be present because of other commitments. 

irst I wish to thank you for the opportunity you have afforded me 
to express the views of the district court in respect of H.R. 5889 to 
provide legal representation of certain indigents in the District of 
Columbia courts. I also wish to express the gratitude of the district 
court for the time and attention you are so generously giving to the 
critical condition confronting the courts of this District. 

The bill does not purport to provide representation of indigents 
in the ordinary civil cases, but is limited to criminal proceedings in 
the district court and municipal court, proceedings before the Coroner, 
the Commissioner, the juvenile court, and the ‘Mental Health Com- 
mission, and proceedings in courts arising therefrom. 

The last three mentioned are not criminal proceedings but are 
civil proceedings, namely, proceedings before the juvenile court and 
the Mental Health Commission and the proceedings in courts arising 
thereafter because, as I take it, that last provision includes habeas 
corpus proceedings in criminal cases, and mental health cases and 
proceedings under title 28, section 2255, United States Code. You 
may remember that this statute was enacted in 1948 for the deter- 
mination of the validity of sentences by the sentencing court rather 
than by the courts at the place of confinement, as was previously 
required when sentences are collaterally attacked. That is where 
some constitutional question can be attacked which can be attacked 
under habeas corpus but may be attacked under 2255 in the sentencing 
court. 

It was designed to relieve courts of the logjam of cases which had 
arisen there and put it back in the hands of the sentencing courts. 
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Fifteen or twenty years ago there was no requirement for repre- 
sentation in Mental Health Lienieciasind’ cases. There were no pro- 
ceedings under section 2255 because there was no section 2255. I 
may say that I go back a good many years, gentlemen, and I was 
district attorney before I was judge about 20 years ago. 

Habeas corpus cases attacking convictions on collateral grounds 
were a rarity. Representation of indigent defendants in criminal 
cases, as such, presented no serious problem as the number of attor- 
neys required to be assigned for this purpose was relatively small. 
But in recent years, judicial decisions have made it necessary that 
defendants be represented in practically all cases in order to sustain 
valid convictions, either by plea or trial. Petitions for habeas cor- 
pus, petitions under section 2255, and letters in the nature of such 
petitions, frequently from illiterate persons, have been filed in large 
number, and assignment of counsel has been necessary, in many of 
them to make certain their claims were properly presented. SO, 
judicial decisions now require the assignment of an attorney or guard- 
ian ad litem in mental health cases where there is no retained coun- 
sel. The latter cases are negligible. Because of these developments 
in the law, the burden of representing indigents in such categories 
has become increasingly and alarmingly heavy. Nevertheless, and 
until the present time, it has been carried by the members of the bar. 
They have given unstintingly of their time and talents without com- 
pensation, as part of their responsibility as officers of the court, in 
order that all defendants, rich and poor alike, shall have the benefit 
of counsel pursuant to the mandate of these decisions. Many of 
these attorneys, who are engaged in civil practice, have shunned 
criminal cases where their services were sought on a remunerative 
basis, but in indigent cases, they, along with the attorneys en d 
in criminal practice, have cheerfully accepted the vempannilllty 
placed upon them and have upheld the high ideals and traditions of 
the profession, even to the point in many cases of great financial 
sacrifice. 

I remember one case where a lawyer stated that he could accept no 
further assignments because to do so would be at the expense of the 
support of his family. His words were “I cannot feed my children 
if I continue to do this.” Such a condition, so different from that 
of previous years where an assignment to represent an indigent in 
a criminal case was a rarity in the lives of most lawyers, has now be- 
come one of acute concern to the courts and to the bar. Counsel must 
be provided in all these cases, but hardly at the expense of an im- 
poverished bar. It is a condition that should not endure much longer 
and relief of some kind should soon be granted. 

As I understand it, I am to speak only with relation to the prob- 
lems of the district court. I know that statistics are frequently tire- 
some and sometimes misleading, but I think in this instance they 
dramatically point up the problem confronting the district court and 
I take the hberty of giving you a few, even at the risk of boredom. 

In the fiscal year ending June 30, 1958, there were 1,252 cases filed 
involving 1,693 defendants—and they were felony cases, all serious 
felony cases. Out of that number it was necessary to appoint 736 
attorneys. 

Mr. Davis. How many defendants did you say were involved ? 
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Judge Pinz. One thousand six hundred and ninety three; 1,252 
cases. When I say cases filed, sometimes informations are filed. Gen- 
erally, they are indictments, but when a defendant waives indictment, 
it is information, and so cases filed is used instead of indictment for 
purposes of accuracy, In the first 6 months of the fiscal'year ending 
1959, 606 cases were filed with 879 defendants and it was necessary 
to appoint 395 attorneys. 

Mr. Downy. Six months for 1959 has not expired yet. 

Judge Pine. I meant the fiscal year ending June 30, 1959, which 
is the usual fiscal year we have. 

In other words, in almost two-thirds of the criminal cases in the 
district court counsel were assigned to represent indigent defendants, 
I am sitting in criminal court right now. Iam trying a murder case 
right now, and the attorney is an assigned counsel. It is beginning to 
be an exception when you see a retained counsel. In mental health 
cases from January 1 to December 31, 1958, 1,722 guardians ad litem, 
in practically all cases attorneys, were appointed to represent mental 
health patients. 

These figures alone speak eloquently of the need for establishing a 
system of some kind—and I think the McMillan bill is the best that 

‘an be devised—which will relieve members of this bar from the tre- 
mendous financial sacrifice they are now making as a matter of public 
duty in order to provide representation in this multitude of cases. 
This is no longer a problem of the bar alone, but now has reached 
the stage of a community responsibility. 

The Judicial Conference of the United States at its meeting in 
March of 1958 and the Judicial Conference of the District of Colum- 
bia at its meeting last December have passed resolutions urging reme- 
dial legislation. ‘These resolutions are doubtless before you. 

I believe what I have said demonstrates the crying need for relief 
and I hope that you will find it proper in your wisdom to provide it 
in the near future. 

I shall be happy to attempt to answer any questions you wish to ask. 

Mr. Davis. Judge, I have been trying for some years to bring some 
relief to the trying situation here in the District. Some 8 years ago we 
carried on a very comprehensive investigation of crime here in the 
District, and one factor which we discovered that was responsible for 
a lot of the crime here was the fact that the courts had not been giving 
adequate punishment. I think that where any systems of courts drifts 
into a custom of giving inadequate punishment, it amounts to an invi- 
tation to criminals to come in. 

We found there had been a lot of that here in the District of Colum- 
bia. We emphasize that, and for a while at least there was tighten- 
ing up and punishment that was more adequate to the crime that had 
been committed meted out. 

How is the situation here now in that respect? You have been 
prosecuting attorney. 

Judge Pine. I do not believe I can generalize. We have 15 judges. 

Mr. Davis. You have been prosecuting attorney and you are now 
on the bench.) During the time you have served in those two 
capacities ‘you have been in position to take a good look at it, have you 
not ? 
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Judge Prine. Yes. I used to take a more critical look when I was 
District Attorney than I take now, of course. 

Mr. Davis. Why was that ? 

Judge Pinr. Because I think when you become a judge, you have 
to lose some of your attributes as the prosecutor, do you not? 

Mr. Harmon. I want to except to that. 

Mr. Davis. You do not have to lose any of your commonsense. 

Judge Pine. I think the sentences are probably adequate now. At 
one time I really felt that probation was too easily given and sentences 
were too light, that those engaged in violating the law as a business, 
commercial business, had an idea I think that this was a soft town to 
do business in. 

Mr. Davis. And very properly so, too. 

Judge Prive. I think so, and that here was a good place for them to 
operate. I do not think they have that situation today. I do not see 
the gangs that used to come into this city, the marauders who would 
come in and commit crimes and go back to some other place on the 
theory that the punishment would not be so bad if they were caught. 
I do not see that now. I think the sentences are reasonable and sufli- 
cient, generally speaking. Every now and then I think a sentence is 
too low. I rarely think one is too high. 

Mr. Davis. Judge, I was coming to the fact that you can invite 
crime in also by extending too much leniency and clemency. I have 
had a good deal of experience in handling of crime, and I have come 
to this conclusion: That if you have a good police force, if you have 
an excellent prosecuting attorney, and if you have judges who are on 
the job and who conscientiously perform their duties, there is another 
factor that must be considered in whether an area or comunity will 
be regarded by the criminals as easy pickings, and that is the han- 
dling of clemency proceedings. 

In order to have law enforcement and respect for law in a particu- 
lar area I have found that every agency dealing with law enforce- 
ment must cooperate to see that justice is done in all cases. Of course, 
while respecting the rights of the defendants, they must also give 
some attention to the rights of the law-abiding public. If you have all 
three law enforcement agencies doing a good job and one of them 
doing a sorry job, the efforts of the other three are completely 
nullified. 

Judge Prine. I thoroughly agree. 

Mr. Davis. Do you feel that all of those agencies are functioning 
properly here now in the District ? 

_Judge Pine. I think they are. I do not see any ground for criti- 
cism. 

Mr. Davis. What was your opinion of it, say, 10 years ago? 

Judge Prive. I have gone through a good many of these congres- 
sional investigations, they come up periodically. I have never found 
one that did not have some justification for it, and I think 10 years 
ago it had justification and I think it did a lot of good and tightened 
up eninge 7 
Mr. Davis. Do you feel that any one of the agencies having t» do 
with law enforcement in the District here now is drifting back into 
a state of indifference ? 
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Judge Prinz. No; I do not. I think the police are functioning 
magnificently now and they are having a great deal of difficulty. 

Mr. Davis. I think we have one of the finest police departments 
here of any city in the country. 

Judge Prne. Let me pay tribute to the District Attorney and his 
force. They are doing a magnificent job and they do not have the 
tools they used to have, do not forget that. Confessions now are 

ractically a back number under the Mallory decision. They do not 
ave the opportunity when there are no eyewitnesses to use confessions 
except in very unusual circumstances. 

They are confronted so frequently with pleas of insanity because 
we have a new criterion of insanity. 

We have stricter enforcement of the search-and-seizure provisions 
of the Constitution under recent appellate court decisions. All those 
things handicap the District Attorney in a way that he was not 
handicapped before because now the law is being enforced much 
more strictly than it was under these appellate court decisions. 

Mr. Davis. Many of them have made it much easier on the criminal. 

Judge Prinz. We do not have the pleas of guilty we used to have, 
which is one of the reasons for so many of the attorneys having to be 
appointed. They stand trial because the word gets around among 
the criminal element that there are ways of urging technicalities 
which may permit them to go unwhipped of justice and then they 
stand trial whereas, before they did not know about those ways and 
means but now they know. 

Mr. Davis. Well, it is a new batch of lifesavers for the criminal. 
That is, a new batch of aids for criminals in the commission of crime 
which has been created in that way. I can realize that that certainly 
has contributed to the need for more appointments of attorneys to 
represent these so-called indigents. I am disturbed, however, about 
the proposition of setting up a new agency of government which will 
be at the beck and call of these criminals. I am disturbed as to 
whether or not we will be creating another aid to the criminals in 
their commission of crime here. 

Judge Prine. I do not think it would. By instinct and by predilec- 
tion I personally would prefer the Foley bill, which provides of pay- 
ment of fees to the attorneys who represent the indigent defendants. 
That is our tradition. I think that the representation would be more 
— akin to the representation of paid counsel. I think there 
would be more vigor, more courage, more interest in that kind of 
enactment. But when I look at the cost of it, it just is not feasible. 

I might need transportation and I might like a Cadillac, but if I 
can only afford a Ford, I get the Ford. 

ae Avis. Will there be any testimony presented as to the relative 
costs 

Judge Pine. Yes. The difference is terrific, about four times as 
much as this would cost. Then in addition to that, the situation in 
the municipal court for the great multitude of cases, this would hardly 
lend itself to assignment of counsel in each case. It could not be on a 
case-to-case basis but has to be on a group basis, these small misde- 
meanors, et cetera. I think when you look at it realistically and 
practically, even though you may feel it is more in line with tradition 
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to have an attorney appointed for John Doe, to represent him and pay 
him for it, it will not work because of the cost. 

Mr. Davis. Let me ask you this question, Judge. How many 
judges are there in the U.S. District Court? 

Judge Pine. Fifteen. 

Mr. Davis. Do you gentlemen of that court have any scheduled 
conferences to discuss problems that arise in the courts ‘ 

Judge Pinr. Yes, we have what we call executive session meetings 
eriodically called by the chief judge, and we discuss our mutual prob- 
ems and attempt to bring about some sort of uniformity in many 

things. Of course, most of the judges are prima donnas and you 
cannot have uniformity in all matters. 

Mr. Davis. Do you discuss such things as adequacy of punishment ? 

Judge Prine. We have not done that recently, but some years ago 
we did. 

Mr. Davis. Why have you not done so recently ? 

Judge Prine. I do not think there has been any thought on the part 
of anyone that punishment has been inadequate in late years. 

ane. Davia. If there should be such thought, would you discuss it 
again ? 

Vanden Prine. It depends on whether anybody put it on the agenda. 
It is a touchy subject, if Judge A thinks Judge B is not giving enough 

time, to tell him so. 

Mr. Davis. I realize that. Do you have a representative in the 
Council on Law Enforcement in the District ? 

Judge Prine. We do not have a representative that I know of. 
Maybe the late Chief Judge Laws had something to do with it, but if 
he did, I do not know about it. Maybe some here on that Council 
could tell me. Was he an ex officio member of it ? 

Mr. Gascu. He did not attend the meetings. 

Mr. Davis. Are there any questions? 

Mr. Dowpy. A few weeks ago one of the attorneys practicing crim- 
inal law in the District made a statement to me as to the advice he 
would give a mother anywhere in the United States. He would tell 
her that she would be remiss in her duty if she was raising a boy to 
be a criminal if she did not send him to live and practice his profes- 
sion in the District of Columbia. 

Judge Pine. I think he was speaking facetiously. I do not think 
it is that bad. 

Mr. Downy. I do not think so. 

Judge Prinz. That is one man’s opinion. I do not agree with that. 
These statistics do not show any great increase in crime, 

Mr. Downy. I think he had in mind the Durham decision and 
Mallory decision. 

sneer Pine. Yes. Those decisions encouraged trials rather than 
pleas. 

Mr, Loser. Judge, are there 15 U.S. district courts sitting in the 
District of Columbia ? 

Judge Pine. Yes. There is one vacancy now due to the death of 


J ae Ws, 
r. Loser. Could you tell us what percentage of criminal cases or 
defendants in criminal cases are indigents? 


54453—-60——3 
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Judge Pine. Yes; it is about two-thirds. I gave you the figures. | 
will take the fiscal year ending June 30, 1958. 1,252 cases were filed 
involving 1,693 defendants, and 736 attorneys were appointed. 

Mr. Davis. Were the 1,252 cases all of the cases originating in the 
courts ? 

Judge Prinz. Yes. 

Mr. Davis. Or were they just indigents ? 

Judge Pine. That was all of them. 

Mr. Loser. Approximately 60 percent. 

Judge Prne. Just about. 

Mr. Loser. Do you have any information about other districts or 
judicial circuits in that regard ? 

Judge Prxe. No, I have not. I think some of the other gentlemen 
may have some comparative figures. I do not have them. 

Mr. Loser. Do you subscribe to the logic of the Mallory case? 

Judge Prnr. Could I take the fifth amendment ? 

Mr. Loser. You may. I might say I am sure you know that the 
Committee on the Judiciary reported a bill just the other day that 
has something to do with Mallory. 

Mr. Downy. I have a bill pending before the District Committee 
applicable to the District of Columbia on that question, too. 

Mr. Loser. You made some reference to habeas corpus cases on 
collateral grounds. 

Judge Pine. Yes. You see, habeas corpus, as I always understood 
it, was designed to attack the legality of the detention of someone. 
If the record showed that the petitioner was legally detained, there 
was nothing that could be done by habeas corpus. 

Mr. Loser. That is the way I understood it. 

Judge Pine. That has been enlarged lately. 

Mr. Loser. By statute? 

Judge Prive. By judicial decision. So now if there is an attack 
on the sentence on constitutional grounds, for example, or because the 
sentence is contrary to the statute or something other than the record, 
the court may go outside the record, may go de hors the record, on 
those particular collateral sections. 

Mr. Loser. Is there any limitations as to time ? 

Judge Pine. No limitation. 

Mr. Downy. Nor number of times. 

Judge Pine. Here is the statute, 2255, which was enacted because 
of the tremendous number of habeas corpus proceedings being filed in 
the places of confinement, more than the judges could handle, which 
should be filed in the courts that sentenced. That was not possible be- 
cause the law says you can only have habeas corpus where the person 
is confined, not somewhere else—2255 was enacted by Congress. Here 
are the classes of cases that it enumerates. 

A prisoner in custody under sentence of a court established by an Act of 
Congress claiming the right to be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the United States, or that 
the Court was without jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by law, or is otherwise subject 


to collateral attack may move the court which imposed the sentence to vacate 
or set aside the sentence. 
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I think I get two or three a week where the defendants in custody 
are dissatisfied and write letters or bring petitions under this section. 
They take a lot of time. 

Mr. Loser. That is all, Mr. Chairman. 

Mr. Davis. Mr. Harmon ? 

Mr. Harmon. No questions. 

Judge Pine. Thank you very much, sir. 

Mr. Davis. Thank you, Judge. 

The next witness is the Honorable Leonard P. Walsh, chief judge, 
municipal court. 

Judge Pine. Judge Rhyne, past president of the American Bar As- 
sociation is a later witness. He has an engagement. He has to go to 
it. I wonder if he could testify ahead of Judge Walsh. 

Mr. Davis. Isthat agreeable to Judge Walsh ? 

Judge Watsn. Certainly. 

Mr. Davis. Come around, Mr. Rhyne, please, and give your name, 
address and title, and so forth, to the reporter. 


STATEMENT OF CHARLES S. RHYNE, PAST PRESIDENT OF THE 
AMERICAN BAR ASSOCIATION 


Mr. Ruyne. Thank you, Judge Davis. 

Mr. Chairman, members of the subcommittee, my name is Charles 
Rhyne. I am a lawyer in private practice here in the District of 
Columbia. 

I was president of the Bar Association of the District of Columbia 
at the time the Legal Aid Commission was corrected, out of which 
grew the legislation that this subcommittee has before it at this time. 

I have a short statement which, in the interest of time and with per- 
mission of the chairman I would like to read at this time, if I may. 

Mr. Davis. Allright. You may proceed. 

Mr. Ruyne. I am happy to have the opportunity to appear before 
this subcommittee today as one of the spokesmen for the Committee 
on Representation of Taduans of the Judicial Conference for the 
District of Columbia Circuit. I am appearing in support of the prop- 
osition that public funds are needed and should be appropriated by 
Congress to finance the legal representation of persons unable to pay 
for counsel who are prosecuted on criminal charges in the District of 
Columbia. 

Any legislation to provide legal representation for indigents, 
whether it be H.R. 5889 or any other bill, will require an appropria- 
tion. The Judicial Conference feels that there is ample justification 
for such an appropriation, and indeed that there are compelling 
reasons why public funds must be provided for this most important 
public purpose. 

We find authority for the utilization of public funds in the Con- 
stitution under the provision that Congress shall have power to pro- 
vide for the general welfare (art. I, sec. 8, cl. 1) and the provision 
that in all criminal prosecutions the accused shall have the assistance 
of counsel in his defense (amendment VI). Public funds are expend- 
able for these public needs and purposes. Legal aid to indigents is 
such a public need and such a public purpose. 











16 REPRESENTATION OF INDIGENTS IN JUDICIAL PROCEEDINGS 


The U.S. Supreme Court, in Patton v. United States, 281 U.S. 276, 
308 (1930), endorsed as the “humane policy of the modern criminal 
law” a system under which a poor person— 

* * * may have counsel furnished him by the State, and may have his witnesses 
summoned and paid for by the State. [Emphasis added. ] 

Many years ago Congress, as an exercise of its power under the 
general welfare clause, enacted what is now section 3-110 of the 
District of Columbia Code, authorizing the expenditure of public 
funds for medical treatment of indigent persons in the District of 
Columbia. 

I am advised that over $18 million of public funds were spent last 
year for indigent persons in need of medical treatment. But no public 
funds have ever edn provided for legal aid to indigent persons in 
need of medical treatment. But no public funds have ever been pro- 
vided for legal aid to indigent persons accused of crime. Instead, the 
full burden of implementing the constitutional guarantee of the 
assistance of counsel has fallen on individual members of the bar. 

The lawyers of the District of Columbia have given freely of their 
time in defending countless indigents without hope of compensation. 
Without such donations of time and effort on the part of local lawyers, 
the constitutional gurantee would be meaningless to indigents accused 
of crime in the District. 

Individual lawyers should not have to bear the whole burden of 
this community cbligetion. All that a lawyer has to sell is his time. 

Time given without compensation to an indigent is a contribution 
of money by the lawyer. With more than 7,500 indigents now re- 
quiring legal representation in the criminal courts of this District 
yearly, the burden has increased far beyond what individual lawyers 
can reasonably be expected to handle. This is especially true when we 
consider that lawyers give many thousands of additional hours of their 
time to indigents in civil matters, and to other community charitable 
and civic activities. 

Under these circumstances lawyers, by supporting this bill, are not 
unloading upon the public a personal obligation of the bar. This 
obligation is that of the public and the fact that the bar of the District 
of Columbia has borne it in the past is no reason to continue a system 
that is inadequate and unreasonable. 

In asking for public funds for this important project, we are not 
without ample precedent. Many of the States are already financing 
legal representation of indigents from public funds, either through 
public defenders or by compensation to assigned counsel (report, 
Commission on Legal Aid of Bar Association of the District of 
Columbia, pp. 28-35 (1958)). 

Americans have always provided for the poor and unfortunate. 
We use public funds to insure that those who are unable to pay have 
food, clothes, shelter, and medical care. But that is not enough. 
Equal access to law is no less a necessity in a nation of free people 
than satisfaction of these bodily needs. Assistance of counsel, for 
those who cannot pay as well as for those who can, is a right so 
fundamental that it was specifically guaranteed in our Constitution. 
Only through the expenditure of public moneys can the constitutional 
guarantee be preserved in the District of Columbia. 
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Mr. Davis. Has anybody worked out standards under which it 
can be accurately determined who is indigent and who is not 
indigent ? 

Mr. Ruyne. Judge, I would say that there are no exact standards 
but one who is without money and can demonstrate that fact and 
is unable to secure any funds from any source, I would say is indigent. 

There undoubtedly are many decisions of the courts. T recall some 
that I have seen about who is a pauper and who is not a pauper. 

Mr. Davis. Does this apply only to paupers? 

Mr. Ruyne. I would say you do not go that far in determining 
whether one does not have adequate funds to employ counsel in a 
criminal case. 

Mr. Davis. What has been considered about the person who may 
not have funds at the moment but who could execute a promissory 
note, payable in the future, which might lead to satisfactory attorney 
negotiations ? 

Mr. Ruyne. I would have to let some of the judges who pass on 
such questions answer that question for you but my personal feeling 
would be that it would depend upon whether or not there is a 
reasonable expectation of payment from this individual in the future. 

Mr. Davis. One important factor would be whether it would be 
satisfactory to the counsel, would it not? 

Mr. Ruyne. Yes. That is one factor. 

Mr. Davis. Do you think you would run into this proposition: 
That there might be some dissatisfaction on the part of certain de- 
fendants who would not be considered to be indigent but who are 
taxpayers and might feel they are entitled just as much to free 
counsel as one who is not a taxpayer. 

Do you thing you would run into any attitude of that kind 
anywhere ? 

Mr. Ruyne. Undoubtedly you would encounter such attitudes, 
but I think the courts could take care of it very easily by passing 
on the facts of individual cases and certainly under this legislation 
it is not proposed to take care of anyone who is not indigent. 

I do not think anyone who is not indigent is entitled to be taken 
care of at public expense. 

Mr. Davis. Would you get into a vague, undefined area such as 
is done sometimes in admitting people to hospitals as charity patients, 
where some would claim they are entitled to it and do not get it? 

Mr. Ruyne. Well, Judge, you are always going to get into these 
twilight zones but under our system we generally manage to make 
decisions as to what is fair and reasonable to particular facts. 

I would hope that we could do that here. I feel quite certain 
that we could. 

Mr. Davis. Do you think that although this starts off at a designated 
figure of salaries of $197,000, and rent for equipment, et cetera, esti- 
mated to be $24,500, that it would begin to expand and grow year by 
year? 

Mr. Riryne. I would hope not, Judge. 

I think that this is a modest beginning figure, a reasonable figure. 

IT am not one who favors the continued growth of Government agen- 
cies once they are established. 
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I think this is something that is starting about the way it should con- 
tinue in the future. 

Mr. Davis. Do you think that ought to be a pretty good estimate of 
what it would cost throughout the years ? 

Mr. Ruyne. I really have no accurate information on that and some 
of those who have worked on the cost estimates can answer your ques- 
tion better, but just off hand, I would say that it appears reasonable 
to me. 

Mr. Davis. Mr. Dowdy? 

Mr. Dowpy. Do I understand this is to be a burden upon the tax- 
payers of the United States rather than the District of Columbia? 

Mr. Ruyne. That is not my understanding. 

Mr. Downy. I understood you to say Congress was to appropriate 
the money for it. 

Mr. Ruyne. I am one of those who think that the Congress does not 
appropriate enough of its share of the funds for the District of Co- 
lumbia now. I do not think this is adding to it very much. 

Mr. Downy. I was not following your statement. I was listening to 
your reading. I gathered the impression the people of the United 
States would pay for it rather than the District of Columbia. 

Mr. Ruyne. No, it would be out of the general appropriation of the 
District of Columbia. That is my understanding. 

Mr. Dowpy. Maybe someone can tell me. Among the District judges, 
I believe there are over 4,000 lawyers in the District, and in the ap- 
pointment of counsel for these defendants, is it scattered throughout 
the bar or do just a few lawyers carry the burden ? 

Judge PrerryMan. If I might answer that, for a period of time, a 
long time ago we just had casual appointments. They did not amount 
to anything. Then when it got serious, we called for a list of volun- 
teers from the bar and lawyers volunteered. They made up a list of 
volunteer lawyers. 

I think there originally were about a thousand names on that list. 
Maybe Mr. Rhyne would know better, but at any rate, as the appoint- 
ments grew more and more, instead of getting one appointment a year, 
they began to get two or three, that list began to dwindle and it got 
down to less than 300, to 260 or something like that. 

That number was so small that we practically had a revolution on 
our hands because that small number could not carry it. 

Now I am getting to the point of it. We then started appointing 
out of the book. We could call a lawyer up and say, “You are ap- 
pointed,” and that is that. That is the way we do it now. 

Mr. Downy. Actually, you do not have to appoint one lawyer. One 
lawyer does not get a case every year? 

Mr. Pretryman. Our present system has only been running since 
about last fall. He ought not to now, no, sir. We appoint adminis- 
trative lawyers, et cetera. We pick them right out of the book. 

Mr. Downy. That is the way we handle it at home. We rotate 
through the practicing lawyers at the bar. 

Mr. Burton. May I add, Mr. Dowdy, that the district court has 
established a practice of appointing every lawyer or putting on his 
list every lawyer who has appeared in a civil case in that court. 

Mr. Davis. Mr. Loser? 
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Mr. Loser. I believe under this bill—I haven’t read it except to 
glance at it this morning—that this agency to be created by the bill 
will employ and make up a list of lawyers to be assigned to these 
cases 

Mr. Ruyne. I would like to have the other witnesses answer ques- 
tions about this particular bill. My understanding is they will have 
both a staff and can employ other counsel. I do not pretend to be 
an expert on this bill. 

Mr. Loser. You understand the lawyers are to be employed by the 
agency full time? 

Mr. Ruyne. Yes. 

Mr. Loser. Salaried jobs ? 

Mr. Ruyne. Yes, sir. 

Mr. Loser. Plus volunteer lawyers at $50 a month. 

Does anybody know how many you anticipate employing by the 
agency ? 

Mr. Prerryman. We have that here in detail. 

Mr. Gasch, chairman of the subcommittee, has worked that out. 

Mr. Davis. Mr. Harmon? 

Mr. Harmon. No questions. 

Mr. Davis. Thank you very much, Mr. Rhyne. 

Mr. Ruyne. Thank you, Judge Davis. I particularly appreciate 
your hearing me out on this. 

Mr. Davis. The next witness will be Judge Walsh. 


STATEMENT OF HON. LEONARD P. WALSH, CHIEF JUDGE, 
MUNICIPAL COURT 


Judge WarsH. Chairman Davis, members of the subcommittee, I 
am Leonard P. Walsh, chief judge of the municipal court for the 
District of Columbia. 

At the outset, Judge Davis, I, too, would like, on behalf of the 
municipal court to express to you and to the members of your sub- 
committee appreciation for your time to this particularly serious 
problem that confronts the District of Columbia in the administra- 
tion of justice. Also we would like to publicly acknowledge and thank 
the chief judge of the U.S. Court of Appeals for the District of Co- 
lumbia Circuit for taking into consideration the municipal court 
problem, because in the past, many times problems in the administra- 
tion of justice on a level did not embrace the municipal court and we 
feel that under Chief Judge Prettyman that the problems that con- 
front the municipal court are now being taken into consideration. 

For the purpose of the record, we would like to state that the 
municipal court is a statutory court created by an act of Congress in 
April 1, 1942. 

It is divided into two divisions, the civil division and the criminal 
divison. 

The court in the criminal division, which I will direct my remarks 
to, is divided into four separate branches: The traffic branch, the Dis- 
_ * Columbia branch, the U.S. branch, and the criminal jury 

ranch. 
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in any 1 given year. They are roughly divided into approximately 
15,000 traffic cases brought into court, 31,000 or 30,000 in the District 
of Columbia branch, 8,000 in the U.S. branch and approximately 3,500 
jury demands which arise from the traffic, the District of Columbia, 
and the U.S. branches. 

The court itself is manned by 16 judges, 17 judges with a retired 
judge and we make no distinction between criminal judges and civil 
judges. 

In other words, in any given day we may have as many As Six or 
seven criminal courts in operation, depending upon the particular 
problem that exists. 

In other words, we have an easy exchange between the civil and the 
criminal divisions. 

Our particular problem is the assignment of counsel and the assign- 
ment of counsel who must be, because of the volume of the work and 
the problem that it entails, that they must be physically present in 
court. There is no way for us to make assignments in absentia. 

The volume of the criminal work is such that in order to expedite 
the work of the court it is absolutely mandatory that counsel be avail- 
able for immediate assignment and for immediate attention to the 
case. 

We direct our attention primarily to the U.S. branch because in that 
particular branch the great majority of the assigned counsel are 
assembled. 

They number from 20 to 30 in a given day. There are approxi- 
mately as I have said, 8,000 cases. 

We appoint counsel in approximately 75 percent of all cases in the 
U.S. branch for a total of approximately 6,000 in a year. 

Mr. Davis. What is the nature of the offenses with which these 
people are charged, Judge? 

Judge WarsH. Judge Davis, as we all know, you worked on the 
crime bill. Primarily, I would say that it would be assault in the 
U.S. branch, larceny, vagrancy connected with narcotics, the general 
run of the offenses, but the primary offenses—I have them broken 
down, which I will be glad to leave you—broken down in a 6-month 
period in detail. 

(The information referred to follows :) 


July—December 1958: 
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Judge Watsn. As I say, we appoint approximately 6,000 counsel 
per year in that particular branch alone. 

We do not draw a clear line of demarcation between an indigent 
defendant and a defendant who may not be totally indigent. 

Our procedure is, when the defendant appears, to say to him, “You 
are entitled to counsel, to a lawyer. Do vou have a lawyer? Do you 
intend to retain a lawyer of your own choice? If you do not, vou 
have the right to ask the court to appoint a lawyer to defend you.” 

Mr. Dowpy. Judge, if you will pardon me, does that apply to mis- 
demeanor cases as well as to felony cases? 
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Judge Watsu. In the felony cases, Mr. Dowdy, we also advise them 
in the preliminary hearings, because it is the only matter that we have 
jurisdiction over, the ts ade nner hearing pertaining to felonies be- 
cause the question before the municipal court is, should the defendant 
be held for action of the grand jury. 

Mr. Dowpy. Do you mean in the District of Columbia it is required 
to appoint a lawyer in a misdemeanor case ? 

Judge Watsu. Mr. Dowdy, it is my understanding of the law that 
in misdemeanor or felony that the appellate courts have said that the 
defendant is entitled to legal counsel at every stage of the proceedings. 

Mr. Dowpy. He is entitled to it, but is the court required in a mis- 
demeanor case to furnish it for him if he does not get him one? 

Judge Watsu. It is my understanding that it is and it has been 
the practice. 

Mr. Dowpy. That is a new one to me. 

Mr. Davis. Judge, you were saying, I believe, that you do not, re- 
quire them to make a showing as to whether they are able to employ 
their own counsel or not. 

Judge Watsu. We do not go into any investigation as to the means 
that they have or whether they have any relatives that are in a posi- 
tion to retain counsel because of the volume of the work that we have. 
It would be impossible for us to carry on an independent investigation 
as to the financial status of the defendent. 

Mr. Davis. You have stated, as I recall the questions which you 
asked the defendant, you stated that you tell him that he has the right 
to counsel and you ask him does he have counsel; if he does not, does 
he intend to employ counsel of his own choosing and if he answers 
“no,” then you go ahead and appoint him a counsel without finding out 
whether he is able to employ one without even asking him the question 
is he able to employ one himself; is that correct ? 

Judge Watsn. That substantially is correct, Judge Davis. 

Mr. Davis. Judge, why do you not ask him if he is able to employ 
his own counsel ? ; 

Judge Warsu. We could. It would then mean that if he said 
“Yes,” for instance—— 

Mr. Davis. That would relieve the court of any further responsi- 
bility ; would it not? 

Judge Watsu. We would put him on bond under those cireum- 
stances. 

He would then go to jail. It would probably be another 4 or 5 days. 
Many defendants, for instance, in the past, have said they intend to 
retain their own counsel but they come back again in 4 or 5 days from 
jail and they still haven’t got counsel. 

Mr. Davis. Well, if he is able to employ counsel, is there any obli- 
gation on the part of the court to furnish him counsel ? 

Judge Watsu. Chairman Davis, I would like to make the point that 
it is an obligation on the court to dispose of that particular case and 
that is our practical problem. I would say from a rough estimate that 
certainly 90 percent of all the persons that come before the municipal 
court are indigent within the definition of the term, “Do you have any 
money; do you have any cash available to pay counsel ?” 

Mr. Davis. I was just wondering why you did not at least ask the 
question if the defendant is able to furnish his own counsel. 


54453—60——4 
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Judge Warsu. I might draw this distinction, which may be of some 
help: That in the municipal court, the appointed counsel is not es- 
topped from accepting a fee if the defendant has facilities or has 
moneys to pay a fee. Otherwise, obviously, we would not have 20 to 
30 counsel in the court waiting for an assignment. 

Mr. Davis. I will not interrupt your statement. I wanted to ask 
you that question. 

Mr. Dowpy. Do you have counsel that are wanting assignments ? 

Judge WatsH. That is correct, Mr. Dowdy. 

Mr. Dowpy. Limiting what you have said to the U.S. branch, do 
the same things you have said apply to the traffic branch ? 

Judge Watsu. A traffic branch for a small minority. In other 
words, the rough estimate would be four appointments in 1 given day 
in the traffic branch. They would be in what is known as lockup 
cases. That is, cases who have been locked up with no bond set and 
have been brought before the court. 

Mr. Downy. Ordinarily in the traffic case there would be an 
automobile. 

Judge Watsu. It is certainly fundamental reasoning that a person 
who has an automobile certainly should have enough money to retain 
counsel. 

Ordinarily they do. It is not the problem in the traffic court that 
it is in the other courts. I might say in the District of Columbia 
court, which is referred to historically as the “Drunk Court,” with 
30,000 people coming before the court, there are no counsel physically 
present. In other words, they are not physically present in that court 
and when a case comes up where the defendant demands representa- 
tion, it is usually necessary to send to the U.S. branch to have counsel 
come over to be appointed on that particular case. 

Mr. Dowpy. Do you ask them the same questions ? 

Judge Watsu. We ask them the same questions, but fortunately, 
there never has been any unanimous demand for counsel in the Dis- 
trict of Columbia court. I do not know what the court would do if 
everybody in the District of Columbia court said, “I want a lawyer.” 
We would use the entire bar association rostrum, I suppose, if that 
ever occurred. 

Mr. Downy. I would think so. 

Mr. Davis. The traffic cases and the District of Columbia cases 
come within classes that in most cities are called recorder court cases, 
do they not ? 

They are violations of city ordinances. 

Judge Watsu. That is right. 

Mr. Davis. Do you ask each one of thosé if he has an attorney and 
if he wants one ? 

Judge Watsu. We ask them if they have counsel or if they waive 
counsel. 

Mr. Davis. Proceed, Judge, please. 

Mr. Loser. May I ask a question right there, Judge ? 

Judge Watsn. Certainly, Mr. Loser. 

Mr. Loser. These municipal bylaws, I take it that is the primary 
jurisdiction of your court, is that right ? 
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Judge Watsu. It is not the primary jurisdiction of the court. The 
jurisdiction of the court, broadly stated, would be that it has con- 
current jurisdiction with the U.S. district court on crimes where 
the penalty is up to 1 year in the Criminal Division. 

Mr. Loser. It is a misdemeanor court. 

Mr. Dowpy. It is less than a felony ? 

Judge WatsH. Yes. 

Mr. Loser. Can the defendant. confer jurisdiction on your court 
by waiving a jury trial or something of that sort? 

Judge Watsu. We have a jury trial in our court. He must demand 
a jury trial in our court. 

Mr. Loser. Do you understand that these constitutional provisions 
with reference to counsel, et cetera, apply in misdemeanor cases? 

Judge WatsH. We do. 

Mr. Loser. As well as these bylaws, city ordinances ? 

Judge Watsu. They are not entitled to a jury trial on all charges 
in the municipal court. They are entitled to a jury trial on certain 
types of cases. 

Mr. Loser. They are not entitled to a jury trial in a traffic case. 

Judge Wausu. They are in certain cases. 

Mr. Loser. By statute, by act of Congress ? 

Judge Watsn. That is, under the interpretation of the law as we 
understand it. 

Mr. Loser. Are you construing an act of Congress in coming to 
that conclusion / 

Judge Wausu. We are construing the law as it is set down by the 
appellate courts. 

Mr. Loser. You mean judicial decree ? 

Judge Warsu. That is right. 

We feel that there is a very serious problem in the municipal court 
and that this particular legislation of H.R. 5889 may not solve all of 
the problems of the municipal court but it would relieve the real 
tension and the real problems that exist and we endorse this legisla- 
tion without any reservations. 

Mr. Davis. Do you think, Judge Walsh, that setting up this agency 
would result in more defendants in your court asking for legal coun- 
sel than now ask for it? 

Judge Watsu. I do not, no. 

Mr. Davis. Are there any further questions, gentlemen ? 

If not, Judge, thank you very much. 

Judge Watsu. Thank you. 

Mr. Davis. The next witness will be Hon. Orman W. Ketcham, 
judge of the juvenile court. 


STATEMENT OF HON. ORMAN W. KETCHAM, JUVENILE COURT 
JUDGE 


Judge Kercuam. Good morning, sir. 

I, too, appreciate being here this morning and having an oppor- 
tunity to present the views of the juvenile court insofar as this legis- 
lation that you are considering is concerned. 
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I too want to second what Judge Walsh so well said about the 
feeling of being one of the family with Judge Prettyman’s interest 
in the juvenile court and his concern for the problems that it is facing. 

I have a statement here that I think also in the interest of time 
will read through because our part of the problem of indigent de- 
fendants is perhaps less than that of some of the other judges and 
courts. 

My name is Orman W. Ketcham and I am appearing here today 
in a representative capacity as the sole judge of the juvenile court 
of the District of Columbia. My court’s jurisdiction is exclusive in 
all delinquency and dependency cases involving persons under the 
age of 18, exclusive in all cases involving the paternity of chil- 
dren born out of wedlock, exclusive in several other types of. law 
violation by adults which relate to children, and concurrent with 
the U.S. District Court for the District of Columbia in criminal cases 
against husbands who desert or willfully refuse to provide for their 
wives and children. 

Prior to 1956 the use of attorneys in juvenile court proceedings was 
quite limited. We do not have accurate figures on this, but a rough 
estimate would indicate that less than 5 percent of the persons ap- 
pearing before the court were represented by counsel. 

In May 1956, the U.S. Court of Appeals for the District of Colum- 
bia handed down a decision which interpreted the Juvenile Court Act 
of the District of Columbia to require that every child and his parent 
be informed of the child’s right to be represented by an attorney in 
all cases involving delinquency. A later ruling in 1957 further de- 
fined the 1956 decision and held that any waiver of the right to 
counsel by the child and the parents must be made in open court and 
the judge must find such waiver to have been intelligently made, by 
both child and parent. 

As a result of these decisions there has been a steady increase in 
the use of attorneys in proceedings before the juvenile court. We 
estimate that at the present time counsel appear in about 25 percent 
of the cases before the court. To meet this increased demand for 
comet-appomtnd attorneys, we have tried to maintain a panel of attor- 
neys and have offered their services to the court on a voluntary basis. 
When there is a need for a court appointment in a specific case an 
administrative assistant goes through our panel and contacts by tele- 
phone various attorneys who have volunteered their services in the 
past and ask them for assistance. 

Such factors, as crowded calendars in other courts, prior appoint- 
ments by this court, difficulty in contacting the attorneys, declination 
to serve at a particular time all obviously make this a time-consuming 
and tedious procedure, and oftentimes it takes 2 or 3 hours of my 
assistant’s time to secure one attorney. 

During the latter part of 1956 the court had a panel of 18 at- 
torneys who were appointed by the court in 28 cases. Shortly after 
I came to the bench of the juvenile court I made several pleas to the 
Bar Association of the District of Columbia, the Washington Bar 
Association, and the Women’s Bar Association. As a result of these 
pleas, we were fortunate enough to increase our panel of attorneys 
to 89 by the end of 1957; and by about the middle of 1958 the list 
had grown to 113 attorneys. 
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Of the 89 attorneys on the panel during 1957, 68 were appointed 
by the court for representation in 197 cases. The remaining 21 on 
the panel either declined to serve or could not be contacted. Of the 
68 who did volunteer their services, 25 handled 1 case; 21, 2 cases; 
10, 3 cases; 10 served in from 4 to 9 cases; 1 served in 18 cases; and 
a commendable gentleman served in 24 cases. 

In 1958, with a panel of 113 lawyers, 77 served in 237 cases. The 
remaining 36 either declined to serve or could not be located when 
needed. 

Twenty-six served once; 19 served twice; 8 served 3 times; and 
the remaining 18 served in 4 to 10 cases. 

At the beginning of 1959 we reviewed the names of attorneys on 
our panel and struck off those who had regularly declined to accept 
cases. 

Thus pruned, the list was reduced to 73 attorneys, 60 of whom have 
already volunteered their services in a total of 86 cases during the 
first 4 months of this calendar year. We estimate that there will 
be approximately 300 cases requiring court-appointed counsel this 
eulehder year. 

The ever-increasing need for counsel in the juvenile court is there- 
fore apparent. 

Since a large number of the children and adults appearing before 
the court are indigent, I strongly favor legislation which will assure 
these people of adequate and proper legal representation. The present 
system of securing attorneys to represent individuals before the juve- 
nile court is neither adequate nor efficient. 

Despite the generosity and sense of public service demonstrated 
by most of the attorneys on our panel, there are limitatons on the 
number of cases to which we can appoint them with no opportunity 
for compensation. Administratively our system is cumbersome and 
time consuming. Because of the limited staff time that we can afford 
to provide to our system there is little opportunity to verify the 
alleged indigency of the respondent or defendant. 

We do make inquiry, as I think the decision in the court requires 
that we must, as to their status, their competence and their indigency 
in open court. We do not appoint them unless there is at least prima 
facie basis for indigency but we have no chance to check this very 
thoroughly. 

I have studied the three bills which are now being considered by the 
Congress to provide legal assistance to indigent defendants, namely : 

(a) H.R. 5889 introduced by Representative McMillan ; 

te H.R. 6163 introduced by Representative Foley ; 

c) S. 895 recently reported favorably by the Senate Judiciary 
Committee. 

I specifically favor H.R. 5889 for the following reasons; particu- 
larly pertinent to the juvenile court : 

1. H.R. 5889 is the only bill which will provide legal assistance in all 
juvenile and adult proceedings before the juvenile court. H.R. 6163, 
in section 5, includes the juvenile court among those courts to which 
counsel could be assigned ; but section 2 of that bill limits such assign- 
ments to criminal cases. All cases involving juveniles are specifically 
defined as noncriminal, paternity cases have been determined to be only 
quasi-criminal. 
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Consequently, H.R. 6163 would provide legal assistance in only 
about 15 percent of the cases coming before my court. 

Those are chiefly those concerning criminal actions against hus- 
bands who desert or willfully refuse to provide for their wives. 

S. 895 makes no provision for the assignment of legal counsel for 
juvenile court proceedings. 

2. H.R. 5889 places responsibility for the determination of indi- 
gency upon a legal aid agency, thus relieving the court of this difficult 
and time-consuming process. H.R. 6163 places this responsibility 
upon each court served. 

3. H.R. 5889 places responsibility for financial accounting and for 
the payment of necessary compensation to attorneys with the legal aid 
agency thus relieving the court of this administrative task. H.R. 
6163 requires that payment of all compensation be made by the clerk 
of each court served. 

I put a little emphasis on this because in our own relatively small 
operation these things can be and often are very burdensome. 

I sincerely hope that this committee will, in the very near future, 
reeommend the passage of suitable legislation which will provide 
an orderly and adequate system by which legal counsel can be pro- 
vided for those persons—juvenile or adult—who appear before my 
court or the other courts of the District of Columbia and are finan- 
cially unable to engage their own attorneys. 

Mr. Davis. Are there any questions, gentlemen ? 

Mr. Dowpy. Judge, who is the prosecutor in your court? 

Judge Kercuam. The Corporation Counsel of the District of 
Columbia. 

Mr. Loser. Is there just a single juvenile court in this community ? 

Judge Kercuam. Yes, sir. 

Mr. Loser. And you handle all of these cases under 18 years of 
age ¢ 

7 udge Krronam. I handle all the cases of juveniles and I might 
point out that they range from the very minor to murder—the entire 
range up to 18. I also handle an equal volume of adult business, in- 
cluding paternity, compulsory school education, child labor laws and 
nonsupport of husbands and wives. fe 

Mr. Loser. All juveniles under 18 without reference to the crimi- 
nal offense with which he is charged must come before your court? 

Judge Kreronam. Yes, sir. 

Mr. Loser. Nothing is excluded? 

Judge Kercuam. Nothing is excluded from the jurisdiction. The 
jurisdiction gives me further power to waive jurisdiction to the U.S. 
district court in cases that I feel the juvenile court cannot adequately 
deal with. 

Mr. Loser. Incorrigibility ; a finding of that sort? Is that the only 
way you can get one of these cases into the district court? 

Judge Kercuam. No, sir. I do not understand quite what you 
mean by incorrigibility. 

Mr. Loser. If there is a young man charged with robbery with 
arms, does he come before your court? 

Judge Kercuam. Yes, sir. 

Mr. Loser. And you dispose of it finally ? 
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Judge Krercuam. Unless I see fit to—I have the power, discretion- 
ary power to waive all felony type cases, or any felony type case 
committed by someone over 16 to the U.S. district court. 

Mr. Loser. Between 16 and 18 in felony cases you may certify 
that case to the district court. 

Judge Kercuam. I may, yes. 

Mr. Loser. What is the basis of such certification? What factors 
are involved ? 

Judge Kercuam. Well, the question of the incorrigibility I guess 
that you were raising. I detailed these to the House Appropriations 
Committee. If I can recall them, the standards that we are now 
using, and we have increased the use of this power within the last 
9 months, are the statutory ones, whether it is a felony type of offense 
and the age, the question of whether the boy has been before the 
court before, boy or girl has been before the court before, the question 
of whether previous efforts of the court have been applied to change 
him, such as probation or commitment, and it has proved unsuccess- 
ful; the question of the willfulness or viciousness of the type of crime. 

As you know, there are varying degrees or varying types of things 
that come within the felony category; the associates alleged to have 
rtictpates with him in the crime, if they were adult or over 18. 

Mr. Loser. How many cases do you have a year ? 

Judge Krercnam. We have complaints on close to 5,000 juveniles 
and about the same number of adults. 

By the time they reach the court level, some of these having been 
screened out or condensed, it runs about 3,000 juvenile petitions, per- 
haps 3,500 juvenile petitions a year, about 1,000 new paternity actions 
a year, several hundred criminal nonsupport cases. 

Mr. Loser. Do you site on all these cases yourself ? 

Judge Kercuam. Sir, this morning by being here I have canceled 
seven cases. 

Mr. Loser. You have some hundred-some-odd a day that you have 
enumerated here, it seems to me. 

Judge Krtrcuam. Yes, sir. 

Mr. Loser. You need a staff of judges. There ought to be about 
15 or 17 of you like they have in the municipal court to handle that 
business, it seems to me. 

Did this court decision that you referred to a while ago, the appel- 
late court decision, not only hold that every person appearing in your 
court was entitled to counsel and if he did not have counsel the Gov- 
ernment was to furnish it? 

Judge Kercuam. No, sir. It did not so order, but it states that, 
and I think we have a particular problem in terms of juveniles in 
that I must find that they know and understand the right to counsel 
and intelligently waive it before I can proceed. 

May I just say in closing that you gentlemen will have or do have 
a bill concerning the juvenile court that I hope that you will give 
prompt consideration to. ; 

Mr. Loser. Creating additional judges? 

Judge Kercnam. Yes, sir. 

Mr. Loser. From what you say, you need several. 

Judge Kercnam. L agree. 
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Mr. Davis. Do you have authority, Judge Ketcham, to waive juris- 
diction over juveniles under 16 for felony cases? 

Judge Ketrcuam. Only in capital cases; rape, murder, and the other 
categories, but those are the two chief categories. 

Mr. Davis. Are there any further questions, gentlemen ? 

Mr. Harmon. Mr. Chairman, I have always been interested in the 
children and their problems. In my city of Muncey, where possibly 
a hundred sannend people live, we do have juvenile delinquents and 
they have their troubles. 

Of course, through our police setup, I have had occasion to know 
and cases have come to my attention where these children are two or 
three time offenders for certain things—shoplifting or different 
things that they get into. We use there our local college and these 
children are supposed to go, different ones of them who have been 
several time offenders, are on probation through the police system 
and they do not usually get into the court. They are not that bad. 

I wondered if you had a similar thing where they go to the college 
and are studied by a psychologist to find out what actually causes 
these children to do these things. 

Do you havea similar thing here in the District ? 

Maybe you would know in your own cases that come before you 
where there has been a two or three time offender in the ages up to 16? 

Judge Krercnam. This college, you refer to, makes psychological 
and psychiatric studies ? 

Mr. Harmon. Yes. 

Judge Kretcuam. We have a clinic in the court which was reacti- 
vated about a year and a half ago in which I have two psychologists 
and they make studies on about between 5 and 10 percent of the cases 
that we consider. 

Mr. Harmon. Do you find it helps in some of those cases? I know 
we have found it has been a great help. 

Judge Kercuam. Yes, sir; I do. We are anxious to expand some 
of these things because, with the time allotted to each case from the 
bench, I am very eager to have every bit of help in knowing more 
about the children and people coming before me. 

Mr. Harmon. I just happened to remember one case of a boy about 
—— old who spent almost 2 years, 1 hour a week, going to this 
college. 

It happened to be a woman in the case who later came east some- 
where on the same kind of work. 

Judge Kercuam. We do not have that. 

Mr. Harmon. She did a lot of good with the children. 

Judge Kercnam. That is a treatment facility ? 

Mr. Harmon. Yes. 

Judge Kercuam. We do not have that. We have only a diagnostic 
process. 

Mr. Harmon. It is just something that might help the children. 
After all, they will be our citizens, our Congressmen, our attorneys, 
and doctors. 

We hope some day they will. 

Judge Kercuam. If we can save the ones that come through the 
Saveuiie court, I think many of them will be good citizens. 

Mr. Harmon. That is all. 
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Mr. Davis. Thank you, Judge Ketcham, for your testimony. 

Judge Kercuam. Thank you, sir. 

Mr. Davis. The next witness is Mr. T. Gillespie Walsh from the 
Mental Health Commission. 


STATEMENT OF T. GILLESPIE WALSH, MENTAL HEALTH 
COMMISSION 


Mr. Watsu. The Commission on Mental Health was established 
by the act of Congress of June 8, 1938. It processes all the civil men- 
tal health cases which are filed in the U.S. District Court for the Dis- 
trict of Columbia. 

It was set up to function both with equitable and legal jurisdiction 
and for a period of time did function as a master in chancery with 
the divided jurisdiction of sort of a civil process in the hearing of the 
cases and a right to appeal for a jury trial in the event of a legal 

roblem. 

Mr. Davis. How did the master in chancery portion of it operate? 

Mr. Watsu. Well, it is composed of two physicians and a lawyer 
member who conduct the hearings and make the recommendation to 
the court, which could be adopted by the court and can be adopted by 
the court in the absence of objection or exception. 

Mr. Davis. That constitutes a commission which sits and makes 
findings and reports to the U.S. district court ? 

Mr Watstt, hat is right. 

Now, on March 1, 1957, the U.S. Court of Appeals handed down 
the decision of Dooling v. Overholser, which required a committee or 
guardian ad litem to be appointed to represent every person or patient 
appearing before the Commission or at least they should be represented 
if they were not independently represented. 

I will be very brief because there will probably be some questions. 

Mr. Davis. Does that Commission also report on cases to the mu- 
nicipal court ? 

Mr. Watsu. No, sir; just in the U.S. district court and then only in 
civil cases. 

Now for the period of March 4, 1957, to December 31, 1957, 1,507 
cases were filed and 243 attorneys were appointed to act as guardians 
ad litem; from January 1 to December 31, 1958, 1,722 cases were filed 
and 124 attorneys were appointed to act as guardians ad litem. 

Through this year, January 1 to May 4 of this year, 623 cases were 
filed and 10 attorneys have been appointed to act as guardians ad 
litem. 

Mr. Downy. If they are not criminal cases, what kind of cases are 
they ? 

Mr. Watsn. Petitions to adjudicate and commit persons to mental 
hospitals. 

Mr. Downy. You called them civil cases. I wanted to understand 
what it was. They have a right to trial by jury in those cases ? 

Mr. Watsu. I beg your pardon? 

Mr. Downy. I and, the persons charged with insanity have a right 
to trial by jury; do they not? 

Mr. Watsu. They havethe right. They can demand it. 


54453—60—_5 











30 REPRESENTATION OF INDIGENTS IN JUDICIAL PROCEEDINGS 


Mr. Loser. I was wondering if these mental patients were indigents ? 

These guardians ad litem are appointed to conserve the estate, are 
they not? 

Mr. Watsu. Yes, sir. 

Mr. Loser. These are not criminal cases ? 

Mr. Watsu. No; civil cases, These are merely an inquiry into the 
mental health of an individual found in the District of Columbia and 
to ascertain whether his mental illness is of sufficient severity to be 
committed toa mental hospital. 

Mr. Davis. Who charges that the person is insane? 

Mr. Watsu. Ina petition filed in the U.S. district court. 

Mr. Davis. Whocharges it? A relative? 

Mr. Watsu. No, in approximately—well, I can give you that in just 
a minute—there were filed, in the clerk’s office of the U.S. District 
Court for the District of Columbia, 2,045 new petitions in mental 
health cases which were referred to the Commissioner on Mental 
Health for examination and report during the calendar year 1958. 

Of these cases, 91 were by attachment—that is, filed by attorneys for 
direct admission to St. Elizabeths Hospital—1,223 were initiated by 
officers of the Metropolitan Police Department, U.S. Park Police, 
U.S. Capital Police, U.S. Secret Service, concerning people found in 
pathic places and apprehended or apprehended on affidavits and cer- 
tificates. 

Mr. Davis. 1,200-odd of those and I believe you said 91 were con- 
cerned. 

Who filed those? 

Mr. Watsu. Attorneys filed those on behalf of the family or rela- 
tives. 

Mr. Davis. Who filed the others? That left some six or seven 
hundred. 

Mr. Watsu. Either by the Superintendent of the District of Colum- 
bia General Hospital or the police in this instance, as I indicated 
there. 

Mr. Davis. You gave 1,200-odd filed for release ? 

Mr. Watsu. That is right. 

Mr. Davis. Did they file some of the remaining six or seven hun- 
dred ? 

Mr. Watsnu. No. 

That was the total number they filed last year. 

Mr. Davis. Did the other six or seven hundred come from the Dis- 
trict of Columbia General Hospital ? 

Mr. Watsu. Yes, sir. 

Mr. Davis. The number then that relatives filed is included in the 
91 that were filed by attorneys ? 

Mr. Watsu. That is right. 

Mr. Davis. Are there any questions, gentlemen ? 

Mr. Dowpy. I have nothing further. 

Mr. Loser. No further questions. 

Mr. Harmon, No. 

Mr. Davis. Do you want to file any of those documents ? 

Mr. Watsu. I want to file this statement. 

Mr. Davis. It will be admitted. Thank you for your statement. 
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(The material referred to follows :) 
FEBRUARY 26, 1959. 


To the Chief Judge and Associate Judges of the U.S. District Court for the 
District of Columbia: 
The Commission on Mental Health submits the following report of its work 
for the calendar year of 1958. Attached is a statistical report with the 4 pre- 
ceding years, tabulated also for comparison. 


1. Petitions filed 

There were filed in the clerk’s office of the U.S. District Court for the District 
of Columbia, 2,045 new petitions in mental health cases, which were referred 
to the Commission on Mental Health for examination and report; then hearing 
and recommendation. Of thes cases, 91 were attachment cases, filed by attorneys 
for direct admission to St. Elizabeths Hospital, indicating a decrease in the 
number of cases in which family action is taken. One thousand two hundred and 
twenty-three cases were initiated by officers of the Metropolitan Police Depart- 
ment, U.S. Park Police, U.S. Capitol Police, and the U.S. Secret Service, con- 
cerning people found in public places or apprehended with affidavits and cer- 
tificates. There were 684 petitions filed by the Superintendent of the District 
of Columbia General Hospital and reported by the staff as being admitted on 
a voluntary basis. 


2. Jury trials 


Of the 2.045 new petitions filed and referred, only 10 resulted in further hearing 
by the court and jury, and were apportioned among the judges as follows: 


Ohier JWGes TRWS) eke eee Gd i nel A 1 
SE REE ar ee ee ON RR ET NaN ee ee 1 
LS SSE Se Sas LOREEN eae Sees dpe een aea Se eee le eren erm +t 
8 RRR SSPE PE SA Saeco eee A reece a RENE Se ES Tor 1 
CR aR aaa se aE Ee IC EE PTE RS PTI 1 
ON ce SS EAT ee Seek oe Cette ee ke MII TS 2 


It will be noted that the number of jury trials (10) is approximately one-half 
of 1 percent of the total number of cases. In two instances demands were with- 
drawn and the matter heard by the judge alone. 


8. Habeas corpus 


The judges of the U.S. District Court for the District of Columbia consider 
petitions for habeas corpus and request examination and report by the Com- 
mission on Mental Health. 

The Commission on Mental Health’s function in these cases is only advisory 
but the Commission is ready and willing at all times to examine and furnish 
such advisory reports to the judges. 


4. Reimbursements 


The Special Financial Unit, Office of the Collector of Taxes, District of Colum- 
bia, reports that contributions and payments from the estates of patients or 
relatives of the patients for their care and treatment in St. Elibabeths Hospital, 
for the calendar year of 1958, totaled $1,477,359.01. This indicates the continual 
increase in revenue for the District of Columbia from these cases initiated by 
the Commission on Mental Health, and amounts to 12 percent of the total cost 
of such hospitalization. 


5. Medical Assistance Division, Department of Public Health, District of 
Columbia 

The Medical Assistance Division (Interstate Services) of the Department of 
Public Health of the District of Columbia reports 146 patients were returned 
to the State of their residence during the calendar year of 1958. This figure in- 
cludes the 18 cases tabulated in the statistical report as having been discharged 
to the Interstate Services. In addition thereto eight other patients were dis- 
charged to relatives. 


6. Guardians ad litem 


During the calendar year of 1958 the Commission on Mental Health solicited 
and appointed guardians ad litem to act in 2,041 cases, however it developed 
that 570 patients were discharged and the petitions dismissed prior to hearings 
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and guardians ad litem actually served in 1,471 cases. It has been previously 
reported that this is quite a task to obtain services of attorneys to act in these 
cases and the request to the Administrative Office for assistance apparently has 
been unnoticed. 

Presently there are approximately 30 attorneys who can be persuaded to 
serve in these cases and some five or six have accepted numerous appointments. 


7. Hearings—adiditional 


There were 72 cases requiring additional hearings as set forth in statistical 
tabulated report. It is noteworthy to state that one case required three separate 
visits on three separate days to the home of the patient and subsequently two 
full days of hearing in the court and subsequently visited in her home by 
the judge. 


8. The Commission—Staff and Work 


During recent years there has been a shift of emphasis to the legal aspects of 
the work of the Commission on Mental Health. 

The Medical Society of the District of Columbia through the Committee on 
Mental Health is now urging a reappraisal of procedures of the Commission on 
Mental Health and requesting if necessary legislation be obtained to minimize 
if not abolish many of the papers presently necessary in the procedures. 

Accordingly perhaps the time is ripe for a thorough study and evaluation of 
the procedures. 

Respectfully submitted. 





, Lawyer-Member-Chairman. 


Statistical report, 1958—calendar year basis, 5 years’ comparison 





1954 1955 1956 1957 1958 








as eoasaoneesecebbaen 1,807 | 1,767 | 1,849] 1,960 2, 045 
Petitions Senin. patient discharged by: 
Staff of D.C. General Beal A nde ate IAT Sale 182 135 177 452 538 
Soemeteddon on Mental Health-__.............-....-.---..- 528 609 533 328 330 


Died (D.C. General Hospital, 29; St. Elizabeths Hospital, 
17 
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Adjudications, committed to: 
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Interstate services (returned to State of residence).........|....---.|-...---.|.-.--.--}.2---2.- 18 
Jury trails: 
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Petitions, to appoint committee: 
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Other cases reported: 
Petitions, restoration to legal status__....._............-.-- 7 4 10 
Orders, certificate—St. Elizabeths | YS See © eee 315 396 332 
Habeas corpus, judges, advisory.__........-.-...--.-.....- 5 y tae 
Transfers to: 
er ne oe aac 52 
fg COV ETS pas eae eee pecepeemcupeyee amram 8 39 
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1 Two in revived cases. 


APPOINTMENT OF GUARDIANS Ap LITEM IN MENTAL HEALTH CASES 


On March 4, 1959, the U.S. District Court for the District of Columbia entered 
its third year of appointing guardians ad litem in mental health cases, in ac- 
cordance with the opinion of the U.S. Court of Appeals in Dooling vy. Overholser, 
100 U.S. App. D.C. 247 ; 243 F. 2d 825 (1957). 
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The Court of Appeals held in Dooling that, unless independently represented 
by counsel at the hearing before the Mental Health Commission, a patient must 
be represented by a guardian ad litem; that a guardian ad litem “need not 
always be an attorney,” but must be an “impartial person not otherwise inter- 
ested in the proceedings.” 

The cases in which the patient is independently represented are negligible. 
Thus, of the 3,852 cases set for hearing since March 4, 1957, exactly 30 patients 
have been represented by counsel of their own choice, or retained by family 
or friends. 

It has not been found feasible to appoint persons other than disinterested 
attorneys to serve as guardians ad litem, because of the difficulty, if not the 
impossibility, of locating and contacting the relatives and friends of 1,700 
or 1,800 patients and then selecting and recommending to the court the appoint- 
ment of relatives and friends (if any) who are willing, impartial and otherwise 
qualified. 

Accordingly, it has been necessary to secure volunteers from the local bar 
to serve in these cases, three days a week, throughout the year, each day’s 
assignment averaging 11 or 12 cases. 

From March 4, 1957, to May 4, 1959, a total of 312 attorneys have served as 
guardian ad litem in 3,852 cases before the Commission. 

The recruitment of these attorneys presents a difficult and continuing prob- 
lem, one involving constant canvassing of and appeals to the local bar. Some 
of the reactions obtained from attorneys are these: Certain attorneys dislike 
dealing with mental patients. Others have been assigned to criminal cases, and 
thus feel that they have done their share of work of this type. Others have 
engaged in Legal Aid work, and feel that they have done their share. Others 
object to having to go to and from the hospitals for these hearings. 

The main objection, however, is the uncertainty of any compensation. Under 
section 21-308, D.C. Code (1952), a guardian ad litem in a mental health case 
is entitled to reasonable compensation from three sources: If the patient has 
an estate, the estate is primarily liable; however, in approximately 90 percent 
of these cases the patients are indigent. If the case is a so-called private case 
(filed by a private individual, rather than by the police or the superintendent of 
a hospital), the compensation may be taxed as costs against the petitioner ; 
however, such cases are but a small fraction of the mental health cases (of 
2,045 cases filed in 1958, only 91 were private cases). If the patient is indigent, 
the compensation may be charged against any available funds of the Commis- 
sion; however, the Commission has no funds available for this purpose. 

The result is that, unless an attorney happens to be assigned to one of the 
relatively small number of private cases, or cases in which the patient has an 
estate, he receives no compensation. The Commission, of course, makes every 
effort to see that the cases are assigned so that those in which it appears that 
compensation may be had are distributed equitably among the attorneys who 
have taken indigent cases. 

In this connection, partly because of lack of attorneys and partly in an effort 
to make compensation less uncertain, attorneys have been assigned to act as 
guardian ad litem in as many as half a dozen or more cases on the same day. 

The situation is not a satisfactory one. The Commission is never in a posi- 
tion to assure an attorney that he will receive any compensation, however small, 
for his services, or that he will even be reimbursed for his actual out-of-pocket 
expenses. His compensation is a matter of chance, depending upon the nature 
of the cases to which he is assigned. Because of the low percentage of non- 
indigent and private cases, and the fact that they are scattered over the entire 
year, an attorney may be assigned to cases for many days without receiving a 
cent of compensation. 

This uncertainty as to compensation has resulted in a constant turnover in a 
small group of about a dozen attorneys who carry the load at any given time. 
For example, none of the 12 attorneys who appeared on March 4, 1957, assigned 
to 15 cases, is now active in this work. Neither of the two attorneys who ap- 
peared on March 4, 1958, assigned to nine cases, is now active in this work. 
On March 5, 1959, the patients in the 14 assigned cases were represented by one 
attorney, who is still active in this work, but whose continuance therein is 
problematical. 

Some attorneys will accept only one assignment; others will serve for many 
weeks, but will eventually decline further appointments, usually stating that 
they cannot afford further service of this type. 


- 
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The list of volunteer attorneys which was compiled when the program was 
inaugurated, more than 2 years ago, has long since been exhausted. 
cated, the court is dependent for this necessary representation upon a small 
group of attorneys whose membership changes as some drop out and others are 


As indi- 























added. 
Statistics 
Mar. 4 Jan. 1 Jan. 1 
through through through Total 
Dec. 31, 1957| Dec. 31, 1958) May 4, 1959 
Hearing days at District of Columbia General Hospital. 104 132 47 283 
Hearing days at St. Elizabeths Hospital._...........__- 29 22 6 57 
eer ee ae. o-oo ene 133 154 53 340 
Cases in which patient was represented by private 
QUIN 563 athe. 50a 5 - attsacdes pes o-~ ccs pane eae 8 20 2 30 
Cases in which guardians ad litem were appointed_-_. 1, 507 1, 722 623 3, 852 
Attorneys appointed as guardians ad litem__._________- 243 124 10 1 312 








1 This figure represents the total number of attorneys who accepted appointment from Mar. 4, 1957, 
through May 4, 1959; some attorneys accepted more than 1 appointment and some acted in more than 1 of 
the 3 periods indicated. 


Mr. Davis. I want to file in the record a letter from Doris G. Wil- 
kins, president of the Women’s Bar Association, and also a letter from 
David C. Atchison to the chairman of the subcommittee. 

(The letters referred to follow :) 


WoMEN’s Bar ASSOCIATION OF THE DISTRICT OF COLUMBIA, 
Washington, D.C., May 12, 1959. 
Hon. JAMEs C. Davis, 
House of Representatives, 
Washington, D.C. 


Deak CONGRESSMAN Davis: The board of directors of the Women’s Bar Asso- 
ciation of the District of Columbia wishes to record its support of the McMillan 
bill (H.R. 5889) to provide for representation of indigents in criminal proceed- 
ings and mental health hearings in the District of Columbia. We request that 
this position be made known to the members of your Subcommittee No. 3 of the 
District of Columbia Committee. 

As the representative of over 350 women members of the bar, the board en- 
dorses the purposes and provisions of H.R. 5889. 

In our judgment, the objectives of H.R. 5889 are clearly in the public interest. 
While the bill does not meet the pressing need of indigents in the civil cases, it 
will tend to furnish compliance with the requirements of the sixth amendment 
to the U.S. Constitution for indigent persons charged with crime. Therefore, 
after study of H.R. 5889, the board concludes that the McMillan bill is a de- 
sirable and feasible means of providing legal representation for indigents in the 
District of Columbia. 

Very truly yours, 
Doris G. WILKINS, President. 


CovINGTON & BURLING, 
Washington, D.C., May 14, 1959. 
Hon. JAMEs C. Davis, 
Chairman, Subcommittee No. 3, 
House Committee on the District of Columbia, 
Washington, D.C. 


DEAR CONGRESSMAN Davis: In connection with scheduled hearings on H.R. 
5889, a bill to provide for the representation of indigents in judicial proceedings 
in the District of Columbia, I would appreciate it very much if you would 
accept this letter as a statement of my support for the bill. I had hoped to 
testify before the subcommittee hearings on May 15, but was called out of town. 
I have followed the development of the proposals of this bill very closely, having 
been secretary of the Legal Aid Commission here in the District which originated 
the proposals, and having had a part in the drafting of the bill itself. 
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The Legal Aid Commission’s report, published last October, analyzed at some 
length the fundamental shortcomings of the traditional appointment of counsel 
on a case-by-case basis to represent indigents in our criminal courts and in 
other judicial proceedings. This bill enbodies the major recommendations of 
the Commission—that an organized staff of full-time attorneys be created to 
provide regular defender services for indigents, and that the organization be 
answerable to the courts, the bar, and the general public through the structure 
of a board of trustees. 

The organization to be created by the McMillan bill is, I think, the most 
desirable compromise between an organization of Federal employees and a 
wholly private organization. The provisions for appointment of the board of 
trustees would insure that the Agency shall be responsive to the bench. The 
appointment of the director of the Agency by the board of trustees, and the 
supervision of the Agency by the trustees would insure that the public and 
the bar have a voice in the operation of the Agency, but that it will be free from 
politics and free from any connection with the prosecutor’s office. In short, 
the Agency will have the public obligations of a quasi-governmental body, but 
the independence which is indispensable to the function of a private attorney. 

The creation of a Legal Aid Agency is consistent with the rapid growth 
throughout the country of public and private defender services, superseding 
traditional case-by-case appointment of counsel. The State and local defender 
offices in the United States, public and privately supported, are now approaching 
100 in number. In addition, very wide support has grown in the bar, in the 
courts, and in Congress, for the public defender bills for the Federal courts 
(H.R. 4185, 4609; S. 895, 1079). As a member of the American Bar Associa- 
tion’s Standing Committee on Legal Aid I have had an opportunity to study and 
testify in favor of the Federal public defender bills. The McMillan bill is 
entirely consistent with the Federal public defender bill, which would permit 
defender services for the Federal courts here to be carried on through the 
Agency created by the McMillan bill. 

The MeMillan bill, of course, has more specific provision for our particular 
local needs, since it establishes much needed counsel in the Mental Health 
Commission, juvenile court, and the municipal court. 

In summary, let me say that I think H.R. 5889 is carefully and effectively 
drawn to provide for the needs of counsel in our particular court structure, is. 
consistent in every respect with the pending Federal public defender bill, and is in 
harmony with the growing sense, throughout the country, of awareness of the 
rights of indigents in judicial proceedings. 

I would appreciate it if you would make this letter a part of the record of 
the hearing. 

Respectfully yours, 
Davip C. ACHESON. 


Mr. Davis. Gentlemen, we will have to discontinue the hearing at 
this point for the day. We will confer with the clerk and members 
of the committee and will set further hearings at the earliest con- 
venient date and will notify all witnesses. I regret that we could not 
reach the other witnesses this morning, but we did not want to hurry 
through. We wanted to give everyone as full a hearing as they 
desired. We will do that at the next hearing. You will all be 
notified of the next hearing. 

The committee will stand adjourned. 

(Whereupon, at 12 noon, the subcommittee adjourned, subject to 
the call of the Chair.) 











REPRESENTATION OF INDIGENTS IN JUDICIAL 
PROCEEDINGS 


JUNE 16, 1959 


Hovus® or REPRESENTATIVES, 
Suscommirrer No. 3 OF THE 
Districr or CotuMBIA COMMITTEE, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:10 a.m., in room 445 
of the Old House Office Building, Hon. James C. Davis presiding. 

Present: Messrs. Davis, Matthews, Harmon, Auchincloss, and 
Smith. 

Also present: William N. McLeod, Jr., clerk, Hayden S. Garber, 
counsel; Ann L. Puryear, assistant clerk; Donald Tubridy, minority 
clerk ; and Leonard O. Hilder, investigator. 

Mr. Davis. The subcommittee will come to order, please. 

These hearings are a continuation of the hearings on bills H.R. 5889 
and 6163, the bills to provide for the representation of indigent in 
judicial proceedings in the District of Columbia. 

The first witness on our list this morning is Hon. Joseph P. O’Hara, 
representing the Judicial Conference Committee. Mr. O’Hara was 
for many years a valuable member of this committee and it is a great 
pleasure to have him with us this morning. 

Mr. O’Hara, will you have a seat and give us your views on this 
legislation? It is a great pleasure to have you with us. 


STATEMENT OF HON. JOSEPH P. 0’HARA, JUDICIAL CONFERENCE 
COMMITTEE 


Mr. O’Hara. Thank you, Mr. Chairman, and I will assure you it is 
a great pleasure for me to appear before this committee which for all 
of its existence has had to deal with the problems of the constitutional 
responsibility of legislating for the District of Columbia. 

Mr. Davis. We miss your presence and your wise counsel very much, 

Mr. O’Hara. Mr. Chairman, I thank you, and I hope that I may 
be helpful in this bill which is before you in some minor degree. 

I am appearing in behalf of the McMillan bill, H.R. 5889, which 
to me succinctly and very ably sets out the legislative setup that is 
needed in the problems that confront the courts and the sisapte of the 
District of Columbia on this particular problem. 

I had L nyy vers A no part in the drafting of this. It was in very 
able hands. Judge Prettyman asked me if I would assist and I told 
him that I would be lad to. I was aware in a very brief sort of way 
of this indigent problem, the problem of these indigent defendants in 
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the District of Columbia. But I had no idea that it was to the extent 
that has been testified to by Judge Prettyman, Judge Pine, Judge 
Walsh, and others who have appeared before you and who are much 
more familiar with the problem than I was. 

There are some excellent witnesses who can even in more detail 
emphasize the problem, if it please the committee, that is growing 
worse instead of better. I think it is a situation that there is no other 
situation like it in the country. It has grown up by reason of the 
decisions of our Supreme Court and our appellate courts requiring 
that these people have a lawyer representing them. 

Now, I am not speaking against the bill introduced, the other bill 
which was mentioned, because I am a little like Judge Pine, that 
that appeals to me if it was not for the cost of it, which I think is 
impossible of being carried out. 

On the other hand, I do think this bill meets the requirements and 
the needs here very well. 

I do have one concern and that is that people may treat legislation 
such as this as a matter of the Government furnishing defense counsel. 
I do not approve of that. I think it is the responsibility of the indi- 
vidual or his relatives to provide him with counsel if he is in trouble. 
But, on the other hand, I realize that there are so many of these 
people that. do not have the money and should and must have legal 
representation when they are in trouble and you have heard it ex- 
plained that this goes across the board from these mental health 
cases to and including the Federal district court. Of course the great 
bulk of these cases will arise in the municipal court. 

I have prepared an amendment which I am suggesting to this bill, 
in section 4 of the bill which includes all of section 4, and I will be 
glad to leave with the committee a copy of my proposed amendment. 

Page 2, strike out all of section 4 and insert the following: 

Sec. 4. The legal representation services hereinbefore described shall be pro- 
vided only to such persons who first subscribe and state in writing upon oath 
that such person has been unable to hire an attorney. That is the first thing 
that he has to meet. And is further unable to pay modest attorney’s fees con- 
sidering income, dependents, and responsible debts and fixed charges. 

This oath may be administered by any person under law authorized and 
empowered to administer oaths. The Board of Trustees may provide more 
detailed standards and procedures consistent with the rules and policies of the 
respective courts and tribunals to carry out the provisions of this section. 
Provided further that any person making a false onth on any material matter 
required herein shall be fined not more than $1,000 or imprisoned not more 
than one year or both, 

Now, this becomes, I think, a matter of immediately serving upon 
the person who is arrested and the responsibility of knowing he is 
going to have to subscribe to an oath which will 

Mr. Aucutnctoss. Will the gentleman yield just a minute? Have 
you an extra copy of that thing? 

Mr. O’Hara. Yes, I have. I have a group of them which I will 
pass up. 

It, is obvious that they should readily know whether they have the 
money or have an attorney and they can sign that statement, this under 


oath, and if they violate it they are subject to a penalty. Of 
course——- 
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Mr. Davis. Let me ask you a question if you do not mind an 
interruption there. 

Mr. O’Hara. Certainly. 

Mr. Davis. With all of the added language and the ifs and ands 
involved there, unable to pay a modest attorney’s fee, considering 
income, dependents and responsible debts and fixed charts—— 

Mr. O’Hara. That was in the original language of section 4. 

Mr. Davis. I know it was. I see you have the same language here. 
I wanted to ask you something about that, though. 

Do you think that with all of that language in there it would ever be 
possible to convict a person making a false affidavit under the amend- 
ment which you proposed ? 

Mr. O’Hara. Yes, sir. 

Mr. Davis. You think so? 

Mr. O’Hara. I think so. 

Mr. Davis. What would you 

Mr. O’Hara. I admit that this would be a qualifying provision, that 
portion which you read. I will admit that would be qualifying. 

Mr. Davis. What kind of a standard would you have there about 
whether a defendant would be able to pay an attorney’s fee or not? 

Mr. O’Hara. If he has a car, for example, he ought to be able to pay 
an attorney’s fee even if it has a reasonable size mortgage on it. I 
feel that about it. 

Mr. Davis. What income would you say would be a standard by 
which you could fix ability to pay an attorney’s fee ? 

Mr. O’Hara. It would depend whether he was a single individual 
or married man with a family, Judge. 

Mr. Davis. Say a man with a family, a wife and maybe one or two 
children ¢ 

Mr. O’Hanra. I think he probably would be entitled to certainly $50 
a week, something of that nature. That would be required, I would 
say, to sustain his family. Not necessarily. I suppose much would 
depend upon whether he had other relatives who were in a position 
to help him, I do not think just because an individual is in a limited 
income that if he has members of his family that can help him—— 

Mr. Davis. It strikes me that services of an attorney under cases of 
that nature would be as necessary as the services of a physician. 

Mr. O’Hara. I do not see any difference. 

Mr. Davis. That it would stand pretty well in the category of a 
house to live in or any other necessity of life. If a person gets into 
trouble with the law an attorney would come as a kind of necessity, 
it seems to me and ought not to be placed at the tail end of all the 
other necessities. 

Mr. O’Hara. I will admit that that is where they usually go under 
the way we have operated. But Judge Davis, I have no pride in the 
authorship of this proposed amendment. If. you want to strike out 
that which is conaldeias income, dependents, responsible debts and 
fixed charges, personally I think the question is whether the individual 
is in a position to hire an attorney. 

Mr. Davis. Yes. 

Mr. O’Hara. I think that is the whole question in a simple way. 

Mr. Davis. Without any effort being made to place it in the luxury 
class. 
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Mr. O’Hara. No. 

Mr. Davis. Or to get it out of the category of being one of the 
necessities. 

I wanted to get your thoughts on that as you went along. 

Mr. O’Hara. I frankly admit that the language “considering in- 
come, dependents and responsible debts and fixed charges” gives quite 
a leeway. But it was the language of the authors of the bill and I 
honored it by including it in my amendment, 

I have nothing further to add except, members of the committee, 
I do think and I do urge this committee that this legislation or some- 
thing of this nature is very badly needed in the District of Columbia 
from my observation. 

Mr. Davis. You, of course, since you have left the Congress and 
engaged in the practice of law here in the District probably have a 
better opportunity and a better insight into the workings of these 
matters than we do here in Congress. We do not have an opportunity 
to visit down and see how the courts operate. I think it is worth- 
while. Certainly I as one member of the committee appreciate very 
much having your views on this matter. I think it is a matter of 
a good deal of importance and if legislation of this kind should be 
enacted I think it should have careful study by all the members of 
the committee and the Congress, and information of the nature of 
which you are able to furnish us of course will go a long ways toward 
helping us solve the problem. 

r.O’Hara. Thank you, Mr. Chairman. 

Mr. Davis. Any questions of Mr. O’Hara? 

Mr. Harmon. Mr. Chairman ? 

Mr. Davis. Mr. Harmon. 

Mr. Harmon. In this bill, those who cannot afford counsel or an 
attorney, do you think there would be maybe more crime or people 
will say, “I am going to get defended anyway; I am going to beat 
it.” Do you think that would be of harm or not? 

Mr. O’Hara. Mr. Harmon, I do not think so. I think it has always 
been the matter of the burden of the members of the bar to defend 
indigent people. 

Mr. Harmon. Yes. : 

Mr. O’Hara. That I do not think is a deterrent. This would be 
not an excuse for somebody to go out and commit a crime. I do not 
think it would amount to anything. I really do not. 

Mr. Harmon. I would hope not, at least. However, it is strange 
the thoughts that go on in some people’s mind. 

Mr. O’Hara. They do not have to worry. If they get convicted 
they are going to have to serve some time. 

Mr. Harmon. That is true, too. 

That is all. 

Mr. Aucurincioss. Mr. Chairman ? 

Mr. Davis. Mr. Auchincloss. 

Mr. Avucutnctioss. I would like to observe it is a great privilege 
and pleasure to see our old colleague back here looking so youn 
and so healthy. And I think that we are all stimulated to know o 
your continued interest in the welfare of the District of Columbia. 
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Mr. Chairman, I think this submission of this amendment to this 
bill is ample evidence of that interest and I suggest that we refer it to 
counsel for consideration and report to the committee. 

Mr. Davis. I agree with you, that the amendment would improve 
the bill. I appreciate Mr. O’Hara’s interest in it and appearing here 
and offering it. 

Mr. Smith, have you any questions? 

Mr. Smiru. No. 

Mr. Davis. I have one or two other questions I would like to ask. 

Mr. O’Hara. May I reply to Mr. Auchincloss briefly, just a moment. 

I want to say, Mr. Auchincloss, that it is a bit of a change. I still 
say the Members of Congress are the hardest working people in the 
world, and I have been having sort of a glorified vacation since the 
third of January. It is a lot easier being in private practice than it is 
being up here on the Hill. 

Let that be a little lesson for you not to wait too long, and enjoy this 
vacation that Iam having. 

I do not want to see you off the committee. 

Mr. Aucuincwoss. I will say I hope it pays better. 

Mr. O’Hara. Let me say so far it has. Excuse me, Judge. 

Mr. Davis. I notice over further in this bill the succeeding section 
which sets up a board of trustees and prescribes their duties and goes 
to some extent into the matter of furnishing counsel for indigent de- 
fendants and indigent litigants. 

I am not familiar with the courts to a great extent here in the 
District. Is there now in operation or do you happen to know whether 
there now is in operation in the District of Columbia a Legal Aid 
Society ? 

Mr. O’Hara. There is, Judge Davis. Only on civil matters. 

Mr. Davis. Civil? 

Mr. O'Hara. That is all. Am I correct in that? 

Mr. Burton. That is right, Your Honor. 

Mr. O’Hara. That is my understanding. 

Mr. Davis. How do you feel about this possibility, that if this legis- 
lation is enacted it will set up another commission, another agency, 
which will begin to expand and grow, and grow, and grow as time 
goes by and the expenses of it increase and continue to increase 4 

Mr. O’Hara. Judge, I think you and I over the years have shared 
about the same enthusiasm for the creation of new commissions so I 
could speak very frankly. With the tremendous amount of work 
which could fall upon this setup, the limit is going to be the appropria- 
tions for it, and that is going to be the limit that is there. Now, 
consider the fact that the testimony here was that there were about 
7,000 cases a year of all kinds across the board. Of course many of 
those are of the type that one person could take care of a great many 
of them ina day. I think the setup which was considered and testi- 
fied to heretofore would include about 17 persons plus the director. 

Now, the expense of it is borne, as you will notice by the legislation, 
60 percent by the District and 40 percent by Federal appropriation. 
The same as the appropriations are for the operation of the courts in 
the District. 

Judge, I would certainly feel that the setup as is contemplated here 
is going to be fairly adequate, when these people become experienced 
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and I do not think there is going to be a need for an enlargement and 
certainly I would be one w ho would be rather critical if « any attempt 
was made to enlarge it too much. There is contemplated in here the 
fact that the trustees and the people under them may not be able to 
completely handle all of these cases but that the courts can still call 
in volunteers and ask them to serve. 

So I think within the realm of reasonableness that this is pretty well 
circumscribed in the present setup. I do not want to see it enlarged 
unless there is an absolute showing that it must be enlarged. 

I think the feeling of the courts and the members of the Bar are 
substantially that. 

Pl Davis. We thank you very much for your testimony, Mr. 

"Hara. 

Mr. O'Hara. Thank you, Mr. Chairman. 

Mr. AUCHINCLOss. Mr. Chairman, may I ask unanimous consent that 
a letter that I received from Mrs. Harold N. March of Columbia Road 
NW., who is active in affairs of the District of Columbia, be placed 
in the record ? 

Mr. Davis. Without objection it will be placed in the record at this 
point. 


(The letter referred to follows :) 
WASHINGTON, D.C., May 5, 1959. 


Dear Mr. Tubridy: As I have to be out of town on Thursday, May 7, I am 
sending to you a statement on H.R. 5889, which I would speak to, were I to be 
able to appear at the hearing before Cong. McMillan’s Subcommittee No. 3 
for the District on that day. I would like to have it go into the record. It 
is as follows: 

I wish to register the deep concern I feel over the representation of the 
indigent in criminal cases before the courts in the District of Columbia. 

Having recently studied this matter rather carefully, in regard to the possible 
systems proposed in handling the cases, I have reached the following conclu- 
sions. Taking into account that all persons accused of crime must have proper 
representation, it appears that the present assigned counsel system cannot ade- 
quately handle the terrific load, some 7,000 cases yearly, and that another method 
of dealing with this problem is imperative. 

It seems to me that H.R. 5889 provides the best method yet presented to 
adequately meet the situation, and I therefore wish to go on record in support 
of this bill. 

Over the years I have done a great deal of volunteer work in Washington 
in many areas in the health and welfare field. I have served for a short while 
on the advisory council to the juvenile court. I am presently a member of the 
Citizens’ Advisory Council to the District Commissioners. 

Today, however, I am not representing this group, or any special organization. 
I speak as a longtime resident of Washington and as one who believes im- 
plicitly that every individual, regardless of his ability to pay for counsel, is 
entitled to representation in defense of his life and liberty. 

It seems to me that a full-time director and full-time paid staff of experienced 
and competent defense lawyers might best accomplish this. 

H.R. 5889 provides for this approach and provides further that volunteer 
lawyers may also be engaged as needed, upon a nominal honorarium basis. 

A wise provision of this bill is for a Board of 7 Trustees, chosen by the judges 
of the various courts, which would have as its direct responsibility the super- 
vision of the whole operation, including the expenditure of appropriated funds. 

It appears evident that this bill presents the most economical way to efficiently, 
satisfactorily and justly accomplish the representation of the indigent in crim- 
inal cases. 

Therefore I support H.R. 5889, and urge that it be favorably reported on by 
the Senate Judiciary Subcommittee, and hopefully enacted into law. 


Dorotuy D. MarsuH. 
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Mr. Davis. The next witness is Hon. Oliver Gasch, the U.S. attor- 
ney. I will insert just prior to Mr. Gasch’s testimony a letter written 
by him to me as chairman of this subcommittee on May 15, giving the 
recommendation as to budget and so forth. 

(The letter referred to follows :) 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE U.S. ATTORNEY, 
WASHINGTON, D.C., May 15, 1959. 
Hon. JAMES C, Davis, 
Chairman, Subcommittee No. 3, 
Committee on the District of Columbia, 
U.S. House of Representatives, 
Washington, D.C. 

Dear JupGeE Davis: It is my pleasure to report on the McMillan bill H.R. 
5889 on behalf of the Law Enforcement Council of the District of Columbia and 
a subcommittee of the Judicial Conference of the District of Columbia which has 
investigated the budgetary aspects of defense of the indigent in criminal cases. 

Both groups favor the McMillan bill. The underlying reason is that there is 
a public responsibility stemming from the sixth amendment to provide the effec- 
tive assistance of counsel in criminal cases where by reason of indigency it 
otherwise would not be available. 

Our experience in the District indicates that approximately 65 percent of our 
felony defendants fall in the category of those who would lack the. effective 
assistance of counsel but for the fact that the District Court has requested our 
local bar to serve on a volunteer basis. This is an exacting and onerous load 
for our private practitioners to bear. A system should be established which 
would screen these cases and effectively discharge this public responsibility with- 
out casting this disproportionate load on our bar. One bill introduced by Con- 
gressman Foley, H.R. 6163, would compensate assigned counsel on a per diem 
basis for individual assignments. It has been estimated that the cost of this 
method would approximate $1 million. 

We believe that the McMillan bill would fill this need effectively for a con- 
siderably smaller cost. 

Trustees appointed by the several chief judges of our local courts would 
elect a staff director who in turn would select a staff. We believe the following 
staff would serve as a nucleus for the discharge of this constitutional 
responsibility. 














Director —___ it $16, 000 
Lawyers: 
District Court, 7 
Municipal Court, 3 
Juvenile Court, 1 / 12, at $8,000 average---------__- 96, 000 
Mental Health Commission, 1 
Secretaries, 7 at $4,500 average____ 31, 500 
Clerks, 3 at $4,000 average_____- a -. 12,000 
Investigators, 8 at $5,500 average__.___---_----_-_--____-_---___-_-_- 44, 000 
Total? ie es i228 199, 500: 





In justification of these figures, I would suggest the following. For the pres- 
entation of the Government’s case in the District Court the services of 14 to 16 
assistants are required. Assuming that 65 percent of these cases involve in- 
digents, it would require 9 defense counsel to match Government counsel. We 
would seek to supplement this group of regular defense counsel by some volunteer 
assistance from our bar. But this expedient of carrying the major part of the 
defense responsibility at the public expense would lighten the load materially. 
There is no reason to suppose that a bar which has carried on a volunteer basis 
100 percent of the load would refuse to carry 25 percent of the load. 

Various expedients are under consideration for carrying effectively the indigent 
defense responsibility in the municipal court. 

I have conferred with the deans of the five local law schools and have sug- 
gested that they consider action individually or in concert to establish a course 
limited to members of the bar looking toward a masters degree in trial practice. 
The men in this course would learn by taking court assignments to indigent cases 
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in the municipal court. They would be under supervision of experienced lawyers 
and would receive regular instruction at their law schools in the late afternoons, 
This plan is now under active consideration. It would, if established, furnish 
a valuable supplement to the major plan. It would also serve to train more 
effectively a trial bar. 

It is our view that the McMillan bill, if implemented by a modest staff as out- 
lined, would fill a real need in the courts of the District of Columbia. 

With kind personal regards. 

Sincerely, 
OxviverR GascuH, U.S. Attorney. 

Mr. Davis. Mr. Gasch, we are glad to have you with us and appre- 

ciate having your views on this legislation. 


STATEMENT OF HON. OLIVER GASCH, U.S. ATTORNEY, CHAIRMAN, 
COMMISSION ON LAW ENFORCEMENT 


Mr. Gascu. Thank you, Judge. 

For the record, by name is Oliver G-a-s-c-h. Iam U.S. attorney for 
the District of Columbia. 

May it please the subcommittee, I appear as Chairman of the Com- 
mission on Law Enforcement, which Commission owes its birth to your 
efforts, sir. I also appear on behalf of a subcommittee of the Judicial 
Conference which asked me to investigate the question of budget. 

First let me say that both the Judicial Conference and the Council 
on Law Enforcement favor this McMillan bill. 

So far as budget is concerned, I would like to begin by again stating, 
as Judge Pine did, that approximately two-thirds of the criminal de- 
fendants in our District Court are in the category of indigents. That 
has presented a great problem in at least two respects. First, the need 
for finding counsel for defending these people and secondly, the de- 
termination of who properly may be considered in the category of 
indigents. 

Under our present volunteer setup with no personnel available for 
this determination as to indigency, it is entirely possible that. there 
have been those that have presumed to state that they were indigent, 
whereas in fact they are not indigent. 

I favor the amendment suggested by Mr. O’Hara. I think that only 
those who are truly indigents should have the benefit of assigned 
counsel but of course we a have that provision of the sixth amend- 
ment to the Constitution which requires in accordance with inter- 

retations of our courts that one who cannot furnish counsel himself 
1s entitled to have the effective assistance of counsel and convictions 
obtained by our office when that situation has been ignored will, of 
course, be set aside. That is one reason why I feel that we should set 
up the effective assistance of counsel in all cases in which the in- 
dividual cannot truly provide representation. 

Mr. Davis. Have you made any study as to the number of cases re- 
versed on appeal because the defendant did not have proper represen- 
tation in court ? 

Mr. Gascu. Percentagewise, no, sir; but there have been a number 
of decisions in which the cases were reversed because the individual 
did not have the effective assistance of counsel. 

Mr. Davis. Would it be possible without putting too much of a 
burden on you to have a study made of that and give us as much in- 
formation as possible on it ? 
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Mr, Gascu. Be glad to, sir. 

Insofar as budget is concerned, what we attempted to do in our 
subcommittee of the Judicial Conference was to reduce to what we 
considered a minimum staff requirements. 

First, I considered the fact that 14 to 16 assistant U.S. attorneys are 
assigned full time to the prosecution of criminal cases at the District 
Court level. If you multiply that by 65 percent you would find the 
number of cases in which it was necessary to appoint counsel for the 
indigent defendant. 

That comes out to about nine counsel. 

Mr. Davis. Let me interrupt you there, if you do not mind. 

Mr. Gascu. Yes, sir. 

Mr. Davis. A good many of the cases, I presume, are settled by the 
entering of pleas. 

Mr. Gascu. That is correct, sir. 

Mr. Davis. Where a plea is entered is counsel appointed in that 
case the same as where a plea of not guilty is entered 

Mr. Gascn. Yes, sir. Not only is counsel appointed, but we feel, 
and I have discussed this matter very recently with Judge Pine, who 
has just been designated the new Chief Judge of our District Court, 
that the sooner counsel is appointed the more we can expedite the 
trial of cases. 

For instance, our District is the lowest of all Federal Districts in 
trying cases by information, as distinguished from trial by indictment. 
One reason for that is the large number of indigents in this district, 
and the fact that we cannot deal with the individual himself. We 
feel, in the case where pleas are to be entered we must deal with his 
counsel. So we are delayed insofar as taking pleas to information are 
concerned by reason of the fact that these people do not have counsel 
at the outset. I think it would be highly desirable to have a means 
whereby counsel could be appointed just as soon as a determination of 
indigency is made in those cases in which they request counsel. Of 
course the individual can intelligently waive counsel if he wishes. 

Mr. Davis. You carry the great majority of your cases, then, to the 
grand jury ? 

Mr. Gascu. That is correct, sir. 

Mr. Davis. Does your grand jury sit pretty constantly here in the 
District ? 

Mr. Gascu. Yes, sir; throughout the year and we have usually 
several grand juries in active existence. 

Mr. Davis. How long do your terms run and how long does one 
grand jury sit? 

Mr. Gascu. The grand jury may sit 18 months but the terms of 
court are 3 months. Of course we do not require the—— 

Mr. Davis. It is not like the State courts, each grand jury comes 
into being with the new term of court and goes out of business when 
the term ends? 

Mr. Gascu. Your observation is correct, sir. 

Of course we do not require these people who serve as our grand 
jurors that they sit continually for 18 months. We have a means 
whereby we give them cases actively for a month or two and then 
they go into a standby category, maybe called back if needed but 
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we do not usually impose upon them for service in addition to 
active service in addition to a couple of months, 

Mr. Davis. Does that particular grand jury rehear all of the cases 
presented to the grand jury during that 18 months period or do they 
alternate with other grand jurors? 

Mr. Gascu. They alternate, sir, at all times. 

Mr. Davis. I see. How many grand jurors, then, do you utilize in 
the course of the 18 months? 

Mr. Gascu. I could furnish you that information. 

Mr. Davis. I just want a rough guess. 

Mr. Gascu. I would say we usually have as many as three grand 
juries in active service. We may have as many as 100 grand jurors 
that would be available for call. 

Mr. Davis. Are they all drawn at one time and sworn in at one 
time? 

Mr. Gascu. No, sir. Each grand jury is sworn in separately. They 
are drawn according to the same standards as our petit juries by the 
Jury Commission. 

Mr. Davis. I see. 

Excuse me for interrupting. I wanted to get that. 

Mr. Gascu. Yes, sir. 

Our estimate is that to match prosecution counsel it would require 
the services of about nine defense counsel and I have in mind in 
making that statement the Glasser case, in which it was indicated 
that if two defendants or three defendants are on trial in a given 
criminal case and they have inconsistent defenses, it is error to require 
that one counsel represent the three individuals so there may be cases 
in which you need more defense counsel in number than you would 
prosecution counsel. 

Many of my men, for instance, may try a case, a narcotics case, in 
which there would be four defendants, it is conceivable that you would 
need more counsel than one to represent the defendants, That is one 
of the problems with which we are confronted. 

But my feeling is that if we have seven counsel at the district court 
level it could carry the majority of the cases. 

I feel that a bar which has undertaken the defense of these indigent 
cases 100 percent would be willing to assume on a voluntary basis 25 
percent of the load. I have talked to a number of my brethren at the 
bar and they tell me that that makes sense to them. They would be 
prepared to supplement the work of this staff. 

Insofar as the municipal court is concerned, my office in the munic- 
ipal court handles approximately 9,000 or 10,000 U.S. violations a 
year. That is violations of statutes of the Congress, misdemeanor 
statutes. There, of course, the cases are short, mostly tried in the U.S. 
court, the U.S. branch of the municipal court and in the jury branches, 

Mr. Davis. Are most of them tried without a jury there? 

Mr. Gascu. I would say most of them are, sir, but a substantial 
number of cases I do go to the jury. 

Mr. Davis. Does it require a demand for a jury trial in order to 
have a jury trial ? 

Mr. Gascu. Yes, sir. 
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Now, insofar as the municipal court is concerned, as Judge Walsh 
pointed out the other day in his testimony, at the present time if a 
man wants counsel he is referred to one of the lawyers who happens 
to be sitting in court and that lawyer gets whatever the traffic will 
bear. In some cases his watch, some cases other property, and so forth. 

We felt after studying the question of budget for the municipal 
court that we should recommend the services of three counsel over 
there and supplement the work that those three men can do. By this 
expedient I have talked to the deans of the five local law schools and 
eked them to consider the feasibility of a course in trial practice 
looking to a master’s degree, all men who took this course would be 
members of the bar and those who had a bachelor’s degree in law. 
That course would be based in the municipal court and the work 
that they do in the municipal court would be supplemented by 
classroom work in the late feewiisitit or at night. Two of the law 
schools, Georgetown and George Washington, already have graduate 
schools, already give courses that are comparable to what I have in 
mind. They are actively working right now on a budget for trans- 
lating into action this suggestion I make. 

This course looking toward a master’s degree in trial practice would 
not be a substitute for the McMillan bill but it would be an effective 
supplement to it. I think in time it would increase the ability and 
the stature of our trial bar. 

In addition to the municipal court, of course as has been previously 
mentioned, there is a Mental Health Commission and the juvenile 
court. While that board and the court are important, they are not 
as important as the trial of felony cases in our district court. I would 
think that one counsel for each of those would be adequate and of 
course the services of those counsel could be supplemented by calling 
upon these men who would be taking this trial practice course in the 
municipal court looking toward a master’s degree. 

I have previously presented you, sir, with estimated salaries for the 
director and these lawyers, the secretarial personnel, clerical person- 
nel, and investigators. I would like to say this about investigators. 
I think if this plan is to work investigators must be provided. Expe- 
rience accumulated by the Administrative Office of the U.S. Courts 
by getting in touch with officials at Los Angeles, Chicago, and San 
Francisco, and other towns where they have a public defender, indi- 
cate that whether it succeeds or not depends largely upon the investi- 
gation carried on to assist assigned counsel. And I point out in that 
connection that while the U.S. Attorney’s Office and any prosecutor 
is entitled to assistance of the police and FBI and Secret Service, 
Treasury agents, narcotics agents and so forth, assigned defense 
counsel cannot call upon these agencies of the Government for investi- 
gation of their case and quite properly so. 

So some investigation should be provided. We have therefore 
provided for eight investigators to assist assigned counsel. 

The total of this budget in accordance with the figures I have pre- 
viously submitted and broken down woud be approximately $199,500. 
We have tried to keep it under $200,000. 

I feel if that were done that we would be able effectively to dis- 
charge that obligation which the sixth amendment to the Constitu- 
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tion gives, to provide counsel in those cases in which counsel is not 
available by reason of indigency, in criminal cases. 

Mr. Davis. Have you checked the experiences of an office of this 
kind in any city or area comparable to the District of Columbia in 
population ¢ 

Mr. Gascu. Yes, sir. I have some telegrams that were mailed in 
to the Administrative Office of the U.S. Courts. The experiences run 
from $100,000 to approximately $500,000. 

Mr. Davis. Could you give us the cities ? 

Mr. Gascu. Yes, sir. I could give you the computation of those 
figures, sir. I have not got that but I will provide it for the 
committee. 

Mr. Davis. If you will do that. 

Mr. Gascu. Except the highest city in Los Angeles. 

Mr. Davis. Of course that is about seven times as large, is it not ? 

Mr. Gascu. It is a very large city, sir. I do not know what the 
population of Los Angeles is. But it is considerably larger than our 
own. Whether they would have the same indigent problem we have, 
I do not know. But of course here we do have a rather critical prob- 
lem in that regard. The total salary figure is $467,092 that we 
received from Los Angeles. I have some others here if you would 
care to have me give them to you at this time or would you just like 
to have a supplemental statement ? 

Mr. Davis. Yes, give them to us if you have them there. 

Mr. Gascu. All right, sir. San Francisco reports a budget of 
$109,000. Oakland, California reports a total budget of $124,000, 
approximately. Those seem to be the telegrams I have here. I may 
be able to get additional information, sir, if that would be of assist- 
ance to the committee. 

Mr. Davis. If you will, I would appreciate it if you will let us 
have it for the record. 

Mr. Gascu. I was interested in a question that the committee pro- 
pounded to former Representative O’Hara insofar as the standards 
of indigency are concerned. I think that should be worked out very 
closely and the burden should be upon the defendant to satisfy the 
director that he is entitled to assignment of counsel at public expense. 
I think if it is possible for him to get the money from relatives or 
borrow from his employer or through any other expedient he should 
do it. It is entirely possible that at the present time since there is 
no one to check into that, that persons are getting the assignment 
of counsel that should not receive the assignment of counsel. It is in 
a sense comparable to retaining a physician. Of course, here, how- 
ever, we do have this constitutional obligation to provide it in those 
cases which are meritorious. It is with that idea in mind that I 
strongly recommend the McMillan bill. 

Mr. Davis. Are there any questions, gentlemen ? 

Mr. Smiru. I would like to inquire. 

Mr. Davis. Mr. Smith. 

Mr. Smiru. Of course we have the proposition here in theory this 
all sounded good. But here we are getting a nine-man team that is 
going out to defeat the taxpayers in the spending of money to oppose 
prosecution. That is what is going to happen. In other words, the 
taxpayer is spending money for his courts and then he is creating 
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another team of nine men to go out and say, “We don’t want to spend 
this money.” In other words, it sounds fine, but there may be some 
justification for it here in Washington, where you do not have the 
political implications that you do in cities, but in cities where the 
political overtones are also dominant I would be hesitant about a 
thing like this, of creating another bureaucracy, another team to go. 
out and say, “You are not guilty,” and so on and so forth. 

Mr. Gascu. Yes, sir, I can understand that. 

I would suggest this for your consideration, however. At the 
a time, our private practitioners, the members of the bar, have 

n carrying this load which is a tremendous load. Judge Pine 
mentioned the other day, I am sure all of you will recall his testimony, 
about this lawyer who came to him and said, “I have been appointed 
in three or four cases,” whatever it was, “and I literally don’t have 
time to attend to the affairs of my own office and earn a living for 
the support of my wife and children.” That problem is probably 
not the usual situation but I do know of my own personal knowledge 
what a tremendous burden it is upon some of the individual private 
practitioners who have to pay office rent and support their families. 

It is for that reason that I think the time has come for setting up 
an agency of this kind. I agree with you, sir, that the expense should 
be kept to the minimum and it is with that thought in mind that I 
have spent a great deal of time with the deans of our local law schools 
to try to supplement this plan to the extent I have mentioned. 

Mr. Smiru. I am very favorably impressed with that idea of using 
these law students to do something like that. It seems to me a tragic 
thing to say that two-thirds of the criminal cases are people that come 
in here who cannot afford counsel. 

Mr. Gascu. It isa tragic thing. 

Mr. Smiru. That is just another reason why Washington, D.C., 
our Federal city, presents a lot of problems a lot of people do not 
understand out in the hinterlands. 

Mr. Gascu. The problems are very intricate, sir. 

Mr. Sorta. That is all. 

Mr. Gascu. Thank you, Mr. Chairman. 

Mr. Davis. Thank you, Mr. Gasch. 

The next witness will be Mr. C. Aubrey Gasque from the Admin- 
istrative Office of the U.S. Courts. 

Come around, Mr. Gasque. We are glad to have you here and to 
hear from you. 


STATEMENT OF C. AUBREY GASQUE, ASSISTANT DIRECTOR OF THE 
ADMINISTRATIVE OFFICE OF THE U.S. COURTS, APPEARING FOR 
THE JUDICIAL CONFERENCE OF THE UNITED STATES 


Mr. Gasquet. Thank you, sir. 

Let me say first off, Mr. Chairman, that I am reminded of when 
I was young and plowing. I always hated to have the man I was 
plowing for looking over my shoulder. And I am appearing here to 
state the views of the Judicial Conference when Judge Prettyman, if 
not the most, certainly one of the most distinguished members of the 
Judicial Conference, is looking right over my shoulder. So I will 
have to be extraordinarily careful as to what I say. 
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Let me say first of all that the members of the committee certainly 
have touched on one point that I think is really the crux of this legis- 
lation and that is how to do justice for those who really deserve it 
and need it and how to keep the people who would not otherwise take 
advantage of such legislation out of any realm of that possibility. 

Let me say that my name is C. Aubrey Gasque. I am Assistant 
Director of the Administrative Office of the U.S. Courts. In the 
absence of Mr. Warren Olney III, Director of the Administrative 
Office, who unfortunately could not be here, I am appearing to trans- 
mit the views of the Judicial Conference of the United States, and 
I make this point in that Mr. Gasch a moment ago was speaking of the 
Judicial Conference of the District of Columbia. 

The bill we are appearing on, of course, is H.R. 4889, a bill to 
provide for the representation of indigents in judicial proceedings in 
the District of Columbia. 

The Judicial Conference of the United States is in favor of this 
type of legislation. 

I think, Mr. Chairman, that I will make my statement a part of the 
record. It does state the view of the Conference, the resolution that 
it adopted, and I think if I might read that, that it will conclude the 
formal] statement. 

Mr. Davis. Very well. 

Mr. Gasque (reading) : 

Whereas the problem of assigning counsel in the District of Columbia in 
criminal cases, mental health cases, habeas corpus cases, cases arising under 
section 2255, title 28, United States Code, and in case of juveniles charged with 
delinquency, has reached a critical state ; and 

Whereas it appears that legislation is essential in order to provide an ade- 
quate system : Now therefore, be it 

Resolved, That it is the sense of the Judicial Conference of the United States 
that it is essential that legislation be obtained providing for the representation 
of indigent persons in courts of the District of Columbia, and, therefore, Con- 
gress is urged to enact legislation to provide for such representation; that such 
legislation should be in such broad terms as to provide for the representation 
of the indigent in criminal, mental health, habeas corpus cases and cases arising 
under section 2255, title 28, United States Code, and further that such legisla- 
tion should apply to the U.S. Court of Appeals, the U.S. District Court for 
the District of Columbia, the municipal court and the juvenile court. 

Now, the bill before you does not apply, of course to the Court of 
Appeals, as I understand it. While the Conference has not had an 
opportunity to study the specific language of this bill, again it is in 
favor of this type of legislation. In fact, the Conference when it 
adopted the resolution did suggest that such a proposal and I quote, 
might 
Provide a public defender, together with the necessary assistants, for the District 
of Columbia, the public defender to be authorized to encourage help by 
volunteers. 

With that statement I would like to make one or two comments of 
a personal nature. 

The chairman may remember that there was a report published the 
other year entitled “Prisons, Probation, and Parole” in the District of 
Columbia, which I worked on with Mr. Karrick and the Chief of 
Police and the other members. 
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And it is in that climate that I make these comments, that certainly 
a bill is needed very greatly here, not because the municipal court in 
the District of Columbia or the district: court are not doing everything 
they can to protect the defendants. I don’t think that they actually 
have the full facilities to do that. The municipal court of the District 
of Columbia is regarded by the Administrative Office of the U.S. 
Courts as one of the finest institutions in the judicial system in the 
United States. 

We say that on the basis of the various studies that we have made. 
Its administration is extraordinarily fine under Judge Walsh. That 
does not go less for the U.S. district court here. 

I think that if you develop such a bill in the District, the main job, 
as I see it, is going to be one with proper safeguards, insuring that 
the truly needy are benefited and insuring that the individual caught 
up in the throes of law, and especially the youthful first offender be 
properly represented and counseled because that representation should 
be more than it seems to me merely defense at work or testimony at 
work, but rather counseling. 

And we get in here this very difficult area of whether this is to be 
made available to the habitual delinquent. I do not know, I am 
merely pointing out these are some of the problems you are faced with 
here as in studying this legislation we have seen around the country. 

Mr. Gasch has started off with it seems rather large, but I think 
it is still modest for this type of city, type of budget. Whether it 
could be started even smaller on a pilot or experimental basis, I am 
not certain. 

Mr. Chairman, that is the extent of my testimony. 

Mr. Davis. Any questions? 

Thank you very much, Mr. Gasque. 

Mr. Gasque. Thank you, sir. 

Mr. Davis. The next witness is Honorable Chester H. Gray, Cor- 
poration Counsel of the District of Columbia. 

Come right up, Mr. Gray. We will be glad to have you. 


STATEMENT OF HON. CHESTER H. GRAY, CORPORATION COUNSEL, 
DISTRICT OF COLUMBIA 


Mr. Gray. Thank you, Judge. 

Mr. Chairman, I appear to express the view of the Commissioners 
of the District of Columbia on H.R. 5889. 

The Commissioners, recognizing that each year thousands of in- 
digent, persons require legal representation before the courts and other 
tribunals of the District of Columbia, and further recognizing that it 
is inequitable that the burden of representing these persons should 
be borne solely by a relatively few attorneys admitted to practice in 
the District, favor the enactment of legislation which would provide 
such representation without unduly burdening a limited group of local 
attorneys. To meet this recognized need, the Commissioners favor 
H.R. 5889 in principal. They do, however, desire to suggest a few 
changes and additions which they believe will improve the bill. 

Section 3 of the bill provides that the Legal Aid Agency estab- 
lished by the bill shall represent indigents in criminal proceedings 
in the U.S. District Court for the District of Columbia and the 
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municipal court of the District of Columbia, in proceedings before the- 


coroner and the U.S. commissioner, in proceedings before the juvenile 
court and in proceedings before the Mental Health Commission “and 
proceedings in the courts arising therefrom.” The last quoted phrase 


appears to apply only to Mental Health Commission proceedings, and 


the section is otherwise silent as to the representation of indigents in 
roceedings in the appellate courts arising out of criminal proceedings 
in the district court and municipal court, and proceedings in the juve- 


nile court. The Commissioners desire to suggest, therefore, that the- 


first paragraph of section 3 of the bill be amended by adding the fol- 
lowing sentence: 

The Agency shall also accept assignments to represent indigents in proceedings 
in the appellate courts in connection with appeals arising from criminal proceed- 
ings in the said district court and municipal court, and proceedings in the said 
juvenile court. 

The second paragraph of section 3 of the bill appears to provide 
that the several courts are to assign attorneys employed by the Agency 
on the basis of advice from the Agency as to the availability of cer- 
tain specifically named attorneys. In the expectation that such an 
arrangement might result in a certain amount of confusion arising 
out of the naming of the same attorney by two or more courts, the 
Commissioners suggest that the bill provide that the courts shall 
assign the Director “or his designated agent” to represent an indigent. 
This would permit the Director to designate any available attorney 
to provide the necessary representation, and reduces to a minimum the 


possibility of conflict between courts in connection with the naming of 


a particular attorney. 
Eonticn 4 of the bill provides that legal representation shall be made 
available— 


only to such persons as are unable to pay a modest attorney’s fee, considering 
incomes, dependents, and responsible debts and fixed charges. 


While the section also authorizes the Board of Trustees to provide 


more detailed standards concerning indigents, it may be questioned’ 


whether the language which has just been quoted would extend to the 
income and property of members of an indigent’s immediate family. 
The Commissioners suggest, therefore, the insertion immediately 
before the period at the end of section 4 of the following: 

, such standards to take into consideration the basic needs of the person to be 
provided legal representation and those persons dependent upon him, and also 
to take into consideration the fact that the defendant and the members of his 
immediate family may have earnings or personal or real property not actually 
required for the basic needs of such defendant and the persons dependent 
upon him. 

In connection with the foregoing, provision should also be made in 
the bill for the prosecution and penalizing of any person who may 
falsely state that he is indigent, and who receives representation as a 
result of such statement. It is also to be noted that no provision is 


made in section 4 for payment of such part of the reasonable value of 


attorney fees as may be within the capabilities of a person seeking 
legal representation, either in a lump sum or in installments, and 


accordingly the Commissioners recommend the addition at the end’ 


of section 4, as changed above, of the following sentence: 
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Said Board shall include in such standards provisions for the payment in a 
lump sum or in installments, by such person receiving legal representation of 
such part of the reasonable value of the services so received as the Director 
of the Agency shall find the person capable of paying, taking into consideration 
the income of such person and of any members of his immediate family, and 
other financial resources available to such person. 

Sections 7 and 8, among other things, provide for the appointment 

of the Director and the professional staff of the Agency. These sec- 
tions do not, however, specify the legal experience which must be 
possessed by the Director or the attorneys of the Agency, other than 
to say that the attorneys— 
shall be members of the bar of, and qualified to practice law in, the District of 
Columbia. 
The Commissioners believe it advisable that the bill specify that the 
Director and attorneys of the Agency shall among them have had a 
substantial amount of experience in the prosecution or defense of per- 
sons charged with violations of law in the several courts in the District 
of Columbia, including appellate practice and practice in the juvenile 
court, and a substantial amount of experience in connection with ac- 
tions for the commitment of persons as narcotic addicts or chronic 
alcoholics, or as being of unsound mind. 

The Commissioners note that section 7 of the bill provides that the 
Director of the Agency shall receive compensation of $17,500 per 
annum. In the belief that such compensation far exceeds that paid 
for comparable duties, both in the District of Columbia and in other 
jurisdictions, the Commissioners strongly urge that the compensation 
provided for the Director by section 7 of the bill be established at not 
more than $16,000 per annum. 

Section 10 of the bill requires all salaried employees of the Agency 
to give full time to Agency work, prohibits any salaried employee of 
the Agency, including the Director, from engaging in any private 
practice of the law, and prohibits any such employee from receiving 
a fee for any legal services. As drafted, this section apparently con- 
templates the creation of a career service for the professional members 
of the Agency staff, yet the bill is silent on such standard benefits as 
provision for annual and sick leave, promotion, retirement, and in- 
surance which are provided other Government employees. The pro- 
hibition against receiving any fee for legal services would prevent 
any professional employee of the Agency from completing legal serv- 
ices in civil cases begun prior to appointment, and would prevent. him 
from accepting professional engagements after his Agency work was 
completed, regardless of the lack of conflict of interest. 

The Commissioners believe that the interests of the public and of 
the District of Columbia might well be served by authorizing the 
Director to employ special defense counsel, similar to a special prose- 
cutor, for the representation of a single defendant, or group of 
defendants, as, for example, the defendants in the attempted assassina- 
tion of President Truman. Such a private practitioner, whose stand- 
ing at the bar would entitle him to compensation at the highest rate, 
could not be expected to give up a lucrative law practice to accept such 
employment. 

The Commissioners believe that there should be an exception, or a 
proviso, to authorize the employment of special counsel, and that the 
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prohibition against the private practice of law, and the receipt of 
fees, should be deleted. 

Section 11 of the bill requires the submission of an annual report by 
the Board of Trustees to the Congress, the chief judge of the U.S. court 
of appeals, and the Administrative Office of the United States Courts. 
The Commissioners of the District of Columbia have a considerable 
interest in the operation of the Agency, particularly in view of the 
fact that the District is required by section 13 of the bill to bear 60 
percent of the cost of its operation. Accordingly, the Commissioners 
recommend that they also be furnished a copy of the annual report of 
the Board of Trustees, and to this end the Commissioners recommend 
the insertion in line 2 of page 6, immediately before the word “and”, 
of the following phrase: “the Commissioners of the District of 
Columbia,”. 

Further, the Commissioners believe it desirable that there be periodic 

examination of the work of the Agency by the panel appointing the 
Board of Trustees and by the Board of Trustees. Accordingly, the 
Commissioners strongly recommend that there be added to section 11 
of the bill the following: 
Said Board shall also forward a copy of the report required by this section to 
each member of the panel described in section 5, and such panel shall meet with 
the Board of Trustees and Director not later than August 1 of each year to 
review the work and financial needs of the Agency in the light of the report 
submitted the previous June 1, as required by this section. 

Under section 12 of the bill, funds for the operation of the Agency 

will be appropriated for the judiciary and be disbursed by the Admin- 
istrative Ofivce of the United States Courts. Because of the involve- 
ment of the District of Columbia in connection with providing funds 
for the operation of the Agency, the Commissioners believe that they 
should be given an opportunity to examine the Agency’s request for 
funds. The Commissioners suggest, therefore, that the second sen- 
tence of section 12 of the bill be amended to read as follows: 
The budget estimates for the Agency shall be prepared in consultation with the 
Commissioners of the District of Columbia, and the appropriations therefor shall 
be for the judiciary, to be disbursed by the Administrative Office of the United 
States Courts to carry on the business of the Agency. 

The Commissioners recognize the difficulty of determining in ad- 
vance the number, type, and length of cases to be defended by the 
proposed Agency. In an effort, however, to determine the cost of 
operating such an agency, the Commissioners, on the basis of the best 
information they have been able to secure, believe that the initial staff 
of the agency, both professional and nonprofessional, should consist 
of the following: 


Number of employees: Salary 
a een eis need hecStca dine immenmiy $16, 000 
11 attorneys, average of $8,500______________________________ Le 93, 500 
8 investigators, average of $5,500__...__.._.___._--______________ 44, 000 
7. secretaries, average of $4,500...............-._.-___ 31, 500 
eee, GVOTACG WH Be OOD. 12, 000 
Sper nemesis Si OU eee eee 197, 000 


In addition to the foregoing estimate of providing the personnel 
considered necessary to defend adequately the large number of in- 
digent defendants before the courts and other tribunals in the District 
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of Columbia, provision must be made for providing the Agency with 
office space, furniture, equipment, and supplies, if these indigents are 
“ be effectively represented. This cost is estimated initially to be 
324,500. 

The Commissioners note that in the absence of any specific provision 
in the bill respecting its effective date, the bill will me effective 
upon its approval. Certain of the provisions of the bill, however, 
should not become effective until some time after certain other 
provisions. 

For example, the first action which should be taken in point of 
time is the appointment of the Board of Trustees by the panel desig- 
nated in section 5 of the bill. The Board of Trustees then is to 
appoint the Director of the Agency (section 7), who in turn, with 
the approval of the Board of Trustees, is to employ professional and 
office staff (section 8) and volunteer attorneys (section 9). After 
the Agency is staffed and in a position to assign counsel to defend 
indigents, as required by the first paragraph of section 3, assignments 
of counsel are to be made in accordance with the second paragraph 
of section 3. Logically, the effective dates of sections 5, 7, 8, 9, and 
3 (in such order) should be later than the effective date of the bill, 
so as to provide time for the establishment and staffing of the agency. 
Such establishment and staffing, it might also be noted, are depend- 
ent on the availability of funds. Accordingly, the Commissioners 
suggest that consideration be given to the phasing of the effective 
dates of certain of the provisions of the bill, as indicated above, all 
such effective dates to be not less than 60 days after funds for the 
operation of the Agency become available. 

As they have indicated at the beginning of this report, the Com- 
missioners favor legislation providing for the legal representation 
of indigent defendants. They believe that H.R. 5889 in its present 
form goes far toward accomplishing a very desirable result. They 
feel, however, that the bill should be changed in certain respects, as 
they have indicated in this report, and if it be so changed, they would 
strongly urge its enactment. 

Time does not permit ascertaining the views of the Bureau of the 
Budget as to the relationship of this report to the program of the 
President. 

It is signed, “Yours very sincerely, Robert E. McLaughlin, Presi- 
dent, Board of Commissioners, D.C.” 

Mr. Davis. Have you any questions, gentlemen ? 

Anything further, Mr. Gray ? 

Mr. Gray. No. 

Mr. Davis. Thank you, sir. 

The next witness is Hon. Nathan Cayton, the Legal Aid 
Commissioner. 

Mr. Burron. Mr. Chairman, Judge Davis, Judge Cayton was called 
by the Secretary of Labor to the conference which he could not avoid 
attending and we would like to ask Mr. Howard C. Westwood, a 
member of the Legal Aid Commission, of which Judge Cayton was a 
chairman, to testify in his behalf. 

Mr. Davis. Very well, sir. Come around. 

Mr. Burron. Thank you very much. 
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STATEMENT OF HOWARD C. WESTWOOD, LEGAL AID COMMISSION 


Mr. Westwoop. Thank you, Mr. Chairman. My name is Howard C. 
Westwood. I am a practicing attorney here in the District of 
Columbia, 

Mr. Davis. We are glad to have you with us and appreciate having 
you. 

Mr. Westrwoop. I have here, Mr. Chairman, the statement which 
Judge Cayton has proposed to make and which, if I may hand to 
the reporter, I would ask to be included in the committee’s file. 

Mr. Davis. Very well, sir. 

(The statement referred to follows :) 


STATEMENT OF NATHAN CAYTON, RETIRED CHIEF JUDGE, MUNICIPAL CoURT OF 
APPEALS, DISTRICT OF COLUMBIA 


I assume I have been asked to make a statement on the McMillan bill because 
I was chairman of the commission on legal aid of the Bar Association of the 
District of Columbia. 

The legal aid commission was created in December 1955. On page 4 of our 
report there is a description of the eight persons who made up the commission. 
We had four staff attorneys who worked hard and long investigating the situa- 
tion here in the District and also traveled to other cities and studied various 
legal aid procedures. Ours was the broadest survey of this nature ever under- 
taken anywhere in the country and involved both civil and criminal legal aid. 

(Civil legal aid is not embraced within the McMillan bill and so there is no 
occasion for me to discuss it now.) 

On page 90 there begins a discussion of legal aid in the criminal field. It 
reveals that there is now no organized legal aid in criminal cases and that 
such are not handled by the existing legal aid bureau or any other organiza- 
tion. Our study revealed large areas of unmet needs in proceedings before 
the coroner, juvenile court, and other courts, but particularly in the municipal 
court. It should be remembered that our municipal court is unlike any other 
in the country in that it embraces a U.S. branch in which thousands of cases 
are prosecuted every year by a large staff of assistant U.S. attorneys. Please see 
page 100 as to the method of assigning counsel in the 70 percent of cases in 
which defendants appear without lawyers. On page 100 begins an explanation 
of how counsel are selected in these cases; and on page 132 we develop a dis- 
cussion of the defects in the system. It cannot be doubted that the system 
produces large areas of potential evils and abuses. Let me emphasize that 
the municipal court itself is not to be criticized for this situation. Indeed, 
the court and its several judges are to be commended for devising and employ- 
ing the only method now available to handle this heavy daily impact of non- 
represented defendants. But the system itself is open to grave criticism. There 
is virtually no supervision by the court of the competence or care that assigned 
counsel bring to their clients. This is because the court cannot possibly find 
time for such supervision. For the same reason there is no test of indigency 
and, indeed, no attempt to test it. The result is undoubtedly that many 
defendants who are able to pay receive free counsel. 

Other witnesses have described the difficulty in the U.S. district court, and 
the concentrated burden which is placed on a small handful of lawyers. 

After almost 3 years of continuing meetings and discussions, the legal aid 
commission made its report, which was unanimous. Among its recommenda- 
tions was the creation of a Legal Aid Society, staffed as a private agency, to be 
headed by a director with established qualifications and assistant directors and 
staff attorneys, all to be compensated on a basis which will attract and hold men 
and women of the highest qualifications. Among our recommendations is a 
provision for the selection of a continuing board of trustees to be named by the 
chief judges of all the courts and the president of the board of commissioners. 
Other recommendations would insure fair and proper tests of indigency so that 
lawyers would not be required to work free for those who can pay (see pages 
167-168). 
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The MeMillan bill embraces and would effectuate many of the objectives which 
our Commission regards as vital and important. Alternative proposals fall far 
short of these objectives, or are unworkable, or too costly, as has been explained 
by other witnesses. I respectfully urge the committee to recommend favorably 
on H.R. 5889. 

The problems involved are most grave. It would be unthinkable to ignore 
them. It would also be unthinkable to drift along with the present hit-or-miss 
arrangements which are not fair to the courts, to the lawyers involved, or to the 
defendants themselves. 


Mr. Westwoop. I also have a statement which Mr. Francis Hill, a 
member of the Legal Aid Commission here in the District, had pro- 
posed to make. Since he was unable to be here, I ask that that lke- 
wise be included in the record. 

Mr. Davis. Allright. Without objection it will be included. 

(The statement referred to follows :) 


STATEMENT OF FRANCIS W. Hitt 1n Support or H.R. 5889 


I was a member of the Legal Aid Commission of the Bar Association of the 
District of Columbia and our studies convinced me that the problem of 
representation of the indigent in criminal and civil cases is indeed desperate. 

Let us review briefly some highlights of the problem: 


In the district court, in criminal cases, including habeas corpus cases and 

eases arising under sec. 2255, there are assigned annually about______-- 1, 300 
In the district court, in mental health cases (though these are certainly 

not criminal cases, yet they do not fall within the general concept of 

legal aid civil cases) there are assigned annually about____-.----_---- 1, 200 
In the municipal court, in criminal cases, there are assigned annually 


In our Court of Appeals and in the juvenile court there are assigned an- 
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Total criminal and mental health cases assigned annually, about_. 9, 988 


The current report of the Legal Aid Bureau reports that its staff handled 
6,601 civil cases last year; the Legal Assistance Office handles about 3,882 
cases; so the total caseload, civil and criminal, in the District of Columbia, is 
about 20,471 cases annually. 

This is a load which the lawyers just cannot carry; it is an unwarranted 
imposition upon the lawyers; it creates a burden on the court to select lawyers 
willing (though reluctant) and able to carry this burden. Though in most 
cases, assigned counsel do render excellent services, yet we found evidence to 
indicate that in some isolated cases there was much to be desired. 

We have outgrown the days of the volunteer fire department and by the 
same token we have outgrown the days of volunteer legal aid to the indigent. 

With this tremendous caseload, the Foley bill, under which payment will 
be made to assigned counsel, furnishes relief only to the lawyer. Under the 
Foley bill, if enacted into law, we will still have chaos in farming out some 
20,000 cases to many different lawyers. We need an office with a staff of 
full-time lawyers somewhat comparable to the office of our Corporation Counsel. 

As long ago as 1939, the American Bar Association adopted a resolution which 
approved “in principle the establishment of a system of public defenders in the 
Federal courts.” 64 A.B.A. Report 104, 209; also, see 67 A.B.A. Report 208. 

The Department of Justice and the Judicial Conference of the United States 
have repeatedly approved and recommended the adoption of a public defender 
system on a nationwide basis for the Federal courts. 

The officers of the National Legal Aid Association have, for many years, sup- 
ported proposed public defender legislation. 

To handle this mass of cases, we must have a full-time force, supplemented by 
volunteers. 

Suppose the District of Columbia would close the Corporation Counsel’s 
Office and attempt to farm out its legal problems on a per case basis among a 
large cross section of the lawyers of our bar. Would not chaos result? 
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Let us have a private nonprofit corporation (a) supported by tax money, or 
in part by tax money and in part by public contribution, (b) its general policies 
worked out by a board of directors chosen from the leading citizens of the 
District of Columbia, and (c) manned by a full-time paid staff, supplemented 
by volunteers. 

Some of the members of our bar have termed the public defender system 
socialistic; certainly, the organization we recommend is not socialistic, but is 
in keeping with our best traditions. 

Some say our project cannot be financed; the answer is that the District of 
Columbia spends approximately $19,000,000 annually on medical aid and a large 
part of this is paid to hospitals owned and operated by private nonprofit corpora- 
tions. Further, the Commissioners are aware of their obligations toward legal 
representation of the indigent and have had meetings on this subject. I am 
satisfied that, if given the opportunity, the Commissioners will fulfill their 
obligations. 

I believe the McMillan bill is excellent and that it will provide the relief we 
need 

Mr. Westwoop. Thank you, sir. What I would like to do this 
morning, Mr. Chairman, is to tell the subcommittee just a bit about 
the Legal Aid Commission of the District of Columbia and also ad- 
vert to two or three points that have been raised in the course of the 
discussion here. : 

The Legal Aid Commission was created by the board of directors 
of the Bar Assoeiation of the District of Columbia pursuant to a 
resolution that was adopted in December of 1955. It was a commis- 
sion which was set up for the purpose of surveying and studying the 
situation in the District with respect to legal aid, both the civil side 
and on the criminal side. 

It is not a continuing organization. The commission consisted of 
seven people of which Dr. Cayton, the retired chief judge of the 
municipal court of appeals was Chairman. I was a member of the 
commission. 

Mr. Davis. When was it set up, Mr. Westwood ? 

Mr. Westwoop. The resolution of the District of Columbia Bar 
Association board of directors providing for it was adopted in De- 
cember 1955. It was actually appointed a few months later and 
began active work in the fall, late summer and fall of 1956. 

It had a staff of four attorneys who were compensated and who 
served on a part-time basis. The funds for the commission’s work 
were provided by the bar association itself and one of our local 
foundations. ; 

The work of the commission was continued quite actively until 
the issuance of its report in October of 1958. The members of the 
subcommittee I believe have been provided with a copy of that re- 

ort. It is this blue-covered document which may be before you now. 
know it was distributed prior to the previous hearings. 

Mr. Davis. I do not recall having seen it. Do you have that, Mr. 
McLeod ? 

Mr. McLxop. Yes, sir. 

Mr. Westwoop. It is a report of some 200 pages, very detailed and 
very comprehensive. The reason I refer particularly to that report 
is that it 1s the only study of the need for legal aid in a large metro- 
politan community, both on the civil side and on the criminal side 
that has ever been made which is anywhere near as comprehensive. 

This report was based not only upon the knowledge of the mem- 
bers of the commission who in the aggregate represented a consid- 
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erable cross section of our community and very considerable experi- 
ence not only in the legal aid field but in related fields, but it was 
based upon the most exhaustive investigation and study by the four 
attorneys to whom I referred who were on the commission staff. 

And those investigations were not confined to the District of 
Columbia but consisted also of quite intensive work in a number of 
other cities, New York, Baltimore, Chicago, Milwaukee, and other 
cities around the country, where either on the civil side or the crimi- 
nal oe Peay has been a very considerable experience with organized 
legal aid. 

The report also contains, I think, a very significant chapter on 
medical aid in the District of Columbia, going into the question of 
how it is provided, how much money is spent for it, how it is admin- 
istered, what standards of indigency there are in connection with the 
provision of medical aid here. 

And it concludes with recommendations which are not detailed but 
recommendations of principle which the Commission felt are impor- 
tant in the provision of legal aid, both to the civil and criminal side. 

Now, the bill, the McMillan bill, H.R. 5889, is felt by the Commis- 
sion to be consistent, entirely consistent with the recommendations 
which the Commission made with respect to the criminal, the need 
for legal aid on the criminal side in this community and those areas 
which are closely related, that is, the mental health and the juvenile 
court. Therefore, Judge Cayton’s statement and in Mr. Hill’s state- 
ment, an in the views of other members of the Commission, it is 
strongly recommended that the McMillan bill with appropriate 
amendments be adopted. 

Now, the few points to which I wish to refer very briefly, and 
which have come up in the course of the discussion this morning are 
these: 

In the first place, the amendment which Mr. O’Hara proposed 
seems to me to be a very important one indeed. One of the nagging 
problems which the Commission discovered, not only in its investi- 
gation of the situation here but also the situation in other communi- 
ties is the danger, and it is a real danger, that persons who are not 
entitled to legal service because of their ability to pay at least a 
modest fee will nonetheless get it either as the result of carelessness 
or as the result of lack of adequate facilities in screening these cases. 

It was also noted in our Commission report that in fact in the 
municipal court here in the District there is really no effective way 
of penalizing one who receives free legal service when he is not 
entitled to it. 

It would seem to me, therefore, that the amendment which Mr. 
O’Hara proposed not only is wise but is almost essential to the pro- 
vision of an effective machinery for meeting this constitutional re- 
quirement of provision of legal service to the indigent accused of 
crime. 

As to the standard of indigency, Mr. Chairman, to which you 
invited attention, I might just add a word or two to what Mr. O’Hara 
said in response to your question. 

In various communities around the country there are various rules 
of thumb which are applied in terms of the amount of income or in 
other terms as to when a given person is entitled to the legal service 
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without paying an attorney’s fee. It is extremely difficult to have a 
rigid rule that would apply to every community because standards of 
living and conditions in the several communities of course vary a 
great deal. There is as a point of departure, perhaps, a standard of 
indigency which is in the nature of a rule of thumb which as we 
understand it is used in connection with the provision of medical 
care here in the District of Columbia. Solely for the committee’s 
information, I thought I would refer to it. That is, it is included 
in our Commission report and it is this: 

That the maximum range at present is from $200 for 1 person, a 
person living alone, $200 a month to $300 for income per month for 
a family of 10. 

Now, anyone below that income level is presumably, at least as we 
understand it, for medical aid purposes regarded as being entitled 
to medical service at the taxpayer’s expense. 

Now, these particular amounts have been criticized here in this 
community as perhaps being too low in the light of current living 
costs. I would express no opinion on that. 

The significance of referring to these amounts simply is that there 
has been a considerable amount of experience in focusing on this 
problem of when people are indigent and when they are not, and in 
dealing with the problem under the McMillan bill if it were adopted 
the Agency would not be such sailing an uncharted sea but would 
have some fairly solid experience on which to build in determining 
what from time to time the appropriate standard should be. 

And as I said, there is considerable experience in other communities 
where there are varying standards that have been applied. 

A second point to which I would refer is the matter of the use of 
volunteers and particularly tying in the law schools with respect to 
that problem in order to supplement the paid staff of the Agency, a 
matter which was emphasized by Mr. Gasch. 

One of the things that the Legal Aid Commission found in the 
course of its studies is that there is a very considerable possibility of 
securing through volunteer help very effective supplementation of 
the work of a paid staff and it would be articninety desirable and 
particularly effective, of course, if it could be tied in to a considerable 
extent with the work of the law schools. 

Now, similar steps have been taken in quite a number of other 
localities, either on the criminal legal aid or civil legal aid and the 
experience which law schools have had elsewhere and there are a great 
many of them has been, I think, uniformly very good and not only has 
the competence of the legal service itself been good but the educational 
values to the law students and particularly it would be true in the 
case of the kind of graduate work that Mr. Gasch is talking about it 
has been tremendous. 

Mr. Davis. Then how would you utilize the services of the law 
student. who had not been admitted to the bar who was still studying 
law? 

Mr. Werstwoop. Under the terms of the McMillan bill and under 
Mr. Gasch’s recommendation it would appear that a law student not 
admitted to the bar could not actually appear as the attorney repre- 
cae fons indigent. I may interpolate that there are some jurisdic- 
tions, Mr. Chairman, where special measures have been taken which 
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actually permit that to be done, and the experience although on a 
limited scope, the experience with it has been good, but that is not 
proposed here. However, law students could be used and used very 
effectively in connection with investigation work, in connection with 
research which of course often presents a real burden and that is work 
with respect to which a law student is very competent to deal and also 
general work around the office. If that is tied in with the law schools 
with proper supervision both on the law school and in connection with 
the agencies, it could save a great many man-hours of work on the 
part of the attorney. 

Mr. Davis. There would be three opportunities then to utilize the 
services of law students. First, those who have finished the course 
and have been admitted and are taking postgraduate work, they could 
appear as counsel. 

{r. Westrwoop. That is right. 

Mr. Davis. Students who have not been admitted can serve in the 
capacity of investigators and making up briefs and so forth. 

Mr. Westwoop. That is correct. 

Now, I think I will refer to only one other point. Quite understand- 
ably the concern has been expressed as to whether we might be simply 
creating another bureaucracy which would grow over the years and 
in the manner of so many Government commissions seemingly never 
ending in its requirements and its growth. That is an element in the 
situation which equally concerned the Legal Aid Commission as it 
studied this problem and one of the reasons that the Legal Aid Com- 
mission, as you will find it in its recommendations felt so strongly 
that there should not be created here simply a conventional Govern- 
ment bureau was to prevent that kind of bureaucratic growth. 

Now, the feature of the McMillan bill which is particularly inter- 
esting and challenging, and we feel very helpful from the standpoint 
of that concern and that consideration, is the feature which provides 
that this agency shall be under the direction of a Board of Trustees 
of seven men or seven people. That Board of Trustees will not be 
Government employees, they will be people in private life serving 
without compensation, except that there is limited provision in the 
bill for reimbursement of their expenses when they are put to an 
expense. And it would seem to me and I think it fair to say that 
it would seem to the Legal Aid Commission in the light of the recom- 
mendations it made that with that kind of a body of men from private 
life who are responsible to the judges of the courts here for providing 
an effective and efficient operation there would be less danger than 
there might be if there were simply an ordinary government office 
created, that this thing would become bureaucratic with the kind 
of inefficiencies and continually increased demand for funds with 
respect to which the members of the committee have understandably 
expressed concern. 

Mr. Chairman, unless there are questions I believe those are the 
particular points which it would seem to me worthwhile to emphasize. 

Mr. Davis. Mr. Smith has a question. 

Mr. Smiru. Had your Commission ever given any thought to the 
idea that a man who gets this free legal aid and then goes out and 
gets a job, continues to work here, that there should be a lien based 
upon his earnings and he should pay back what it cost? A lot of 
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States in order to collect their personal property tax provide that a 
man must have a receipt for his personal taxes he paid before he can 
buy his automobile license plates. 

Mr. Westwoop. Yes, sir. I do not know—and I do not mean that 
my knowledge is complete—I do not know of any place in the country 
where either the wi pe criminal side, that particular thing is done. 
However, one of the amendments, as I listened to them proposed by 
Mr. Gray, I believe would make provision in this bill for doing exactly 
that sort of thing. And I should think it would be a very desirable 
thing to do. I was happy that Mr. Gray did propose an amendment 
looking to that kind of action. 

Mr. Smirn. Recently I had occasion to note how a country that is 
supposed to be a backward country handles their traffic problenis. In 
Bogota, Colombia, in order to collect their traffic violations they passed 
an ordinance saying anybody who drove an automobile without a 
license plate was subject to a fine of $100, or so many pesoes. Then 
if you got a traffic ticket the policeman that night simply went out to 
your place and picked up your license plates. 

Mr. Westwoop. Yes. 

Mr. Sumirn. And they collected their traffic tickets. 

Mr. Westwoop. Yes. 

T think the suggestion, the proposal that the Commissioners have 
made as presented by Mr. Gray on that very point is an extremely 
interesting one and I should think very desirable indeed, at least to 
try out to see how it would work. As I say, I know of no other com- 
munity where that is done. It may be done in other communities. I] 
know of none. As I listened to him it struck me as being a particularly 
pregnant idea. 

Mr. Davis. Any further questions? 

Thank you very much, Mr. Westwood. 

Mr. Westwoop. Thank you, sir. 

Mr. Davis. The next witness is Mr. Cameron Burton, acting chair- 
man of the Judicial Conference Committee. 


STATEMENT OF W. CAMERON BURTON, VICE CHAIRMAN OF THE 
COMMITTEE OF THE JUDICIAL CONFERENCE OF THE DISTRICT 
OF COLUMBIA CIRCUIT ON THE REPRESENTATION OF INDIGENTS 


Mr. Burton. Judge Davis, members of the committee. 

Mr. Davis. Have a seat, Mr. Burton. It is a pleasure to have you 
with us. 

Mr. Burton. Thank you, sir. My name is W. Cameron Burton. 
I am a practicing attorney, and former president of the Bar Associa- 
tion of the District of Columbia and I appear as vice chairman of 
the Committee of Judicial Conference of the District of Columbia 
Circuit on the Representation of Indigents. 

Judge, you and your committee have been so patient and the time 
is growing short so with your permission I would like to put my state- 
ment in the record, first making just this short remark. 

Mr. Davis. Very well. 
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(The statement follows :) 


My name is W. Cameron Burton. I am a practicing attorney and a former 
president of the Bar Association of the District of Columbia, and I appear as 
Vice Chairman of the Committee of the Judicial Conference of the District of 
Columbia Circuit on the Representation of Indigents. 

The Committee wholeheartedly supports the McMillan bill and to exhibit 
the quality of that support I should like to leave with you for the record the 
composition of the Committee which numbers among its members former mem- 
bers of Congress, a former Cabinet officer, a former Solicitor General of the United 
States, the immediate past president of the American Bar Association, eight 
former presidents of local bar associations, the U.S. Attorney for the District 
of Columbia, distinguished members of the bar and outstanding laymen. 

In the fall of 1958 the Judicial Conference of the District of Columbia Circuit 
adopted the report of the Legal Aid Commission by a better than 4 to 1 vote. 
This Committee was formed to implement that action and the McMillan bill is 
the result of the work of a subcommittee of the full committee. 

The problem of representation of the indigent is one that is becoming in- 
creasingly more acute throughout the Nation and particularly so in the Nation's 
Capital. In the days of the little one-room schoolhouse, the lawyers were equal 
to the task of handling these cases, but with the vast increase in their number, 
the bar is now faced with an intolerable burden far beyond the limits of any 
reasonable professional obligation, which it ought not in common fairness be 
asked to meet. For a long time the junior bar section of the bar association 
was attempting to carry this load, but the load got so heavy that it just literally 
broke the junior bar’s back. 

So the senior bar was called in and all in all everyone is doing the best he 
can in a makeshift sort of way. But nobody is happy about it. Time after time 
I hear about the terrible sacrifices which lawyers have to make. Time after 
time I hear about the endless hours which must be spent. And I hear too from 
able, outstanding trial lawyers who insist that they are incompetent because of 
lack of experience and inadequate knowledge of criminal law to practice in 
the criminal field. 

The sum of it is that this assigned-counsel system is wholly inadequate to 
the task. 

The problem has received the attention not only of the Legal Aid Commission 
In its fine report which has been the subject of testimony here this afternoon, but 
also of a special committee of the Association of the Bar of the City of New York 
and the National Legal Aid and Defender Association which is published by 
Doubleday & Co. under the title “Equal Justice for the Accused.” The report, 
which was made under a grant of funds, undertakes to give the necessity for 
representation, the history of various systems, the four methods of affording 
representation at the present time and conclusions and recommendations. One 
of its conclusions as to a choice of systems is: “Because of the difficulties which 
the assigned-counsel system encounters in urban communities, any community 
with a population greater than 30,000 to 40,000 should give consideration to 
another type of system.” 

And I should like to conclude with part of the last paragraph of the foreword 
of Harrison Tweed, Esq., distinguished president of the American Law Insti- 
tute, to “Equal Justice for the Accused.” He writes: “The report brings the 
good tidings that a fourth system has proved successful in the few places where 
it has been tried. * * * It is interesting that within a month a bar association 
study in the District of Columbia has recommended this plan for adoption there. 
‘Equal Justice for the Accused’ concludes that this dynamic system should be 
able in practice to realize its full potential and meet all of the standards essen- 
tial for adequate representation enumerated in this report. To which I am 
glad to say ‘Amen.’ ”’ 

Mr. Chairman, the McMillan bill presents a dynamic system which my com- 
mittee urges be favorably reported by your committee. 

Thank you for your attention. 


_Mr. Burton. The committee wholeheartedly supports the McMillan 
bill and to exhibit the quality of that support I should like to leave 
with you for the record the composition of the committee which 
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numbers among its members former Members of Congress, one of 
whom you have heard, Mr. Joseph O’Hara here this morning, the 
Honorable Burton K. Wheeler, the Honorable Scott Lucas, a former 
cabinet officer, a former Solicitor General of the United States, the 
immediate past present of the American Bar Association, 8 former 
presidents of the local bar associations, the U.S. Attorney for the 
District of Columbia, and distinguished members of the bar, and 
outstanding laymen. 

Mr. Davis. That is quite a distinguished array of members. 

Mr. Burton. Thank you, sir. 

Mr. Davis. Thank you very much, Mr. Burton. 

The next witness is Mr. L. Clark Schilder of the Washington Crimi- 
nal Justice Association. We are glad to have you with us. 


STATEMENT OF L. CLARK SCHILDER, EXECUTIVE DIRECTOR, THE 
WASHINGTON CRIMINAL JUSTICE ASSOCIATION 


Mr. Scutiper. Thank you, Mr. Chairman, for the opportunity to 
present my views which will be quite brief. The association has been 
interested for a number of years past in the high number of defend- 
ants in the local courts who have been unable to afford legal counsel 
due to their indigent status. Especially in district court we all know 
this is true. Defendants are under felony charges which conceivably 
could involve extreme penalties or sentence. The resultant effect has 
been covered well by prior witnesses so I will not attempt to repeat it. 

The pending bill approaches this problem, we feel, in a well- 
planned, suitably controlled way. Furthermore, the cost projected 
is much less than contemplated in other legislation. Among the greater 
virtues of the bill are the following two points I would like to stress 
briefly : 

1. It would provide that standards of indigency be defined, some- 
thing which is quite necessary, and 

2. It will meet the needs of the District of Columbia much more 
effectively because it is tailor made for the District’s purposes. 

Sometimes those of us who may be interested in the law enforce- 
ment problems of the District overlook the startling fact that nowhere 
else in the Federal policing, prosecution and court functions do we 
have a situation at all comparable to that existing here. In all other 
Federal courts the criminal cases handled involve violations of the 
U.S. Criminal Code. Here the great percentage of those prosecuted 
are comparable to offenders handled in police or State courts else- 
where. As a matter of fact in the United States District Court for 
the District of Columbia about 90 percent of the defendants are 
charged with D.C. Code violations and in no other Federal District 
could these persons even be tried in Federal Court. Hence, the need 
for proper counsel is more critical and frequent here than elsewhere. 

So it is obvious that because of the State-city functions of law 
enforcement locally the Federal Government and the District Gov- 
ernment must set up procedures to guarantee that all defendants have 
counsel. The trend of the decisions of the higher courts has made 
the need for his legislation progressively more acute and the situation 
now must be met square with proper remedial action, and therefore, we 
hope H.R. 5889 can be adopted. 
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Mr. Davis. Thank you for your statement, Mr. Schilder. Your 
association does a lot of good work and in connection with the law 
enforcement. here. 

Mr. Scuitper. Thank you, Mr. Chairman. 

Mr. Davis. We appreciate very much having your views. 

Mr. ScuiLper. Thank you very much, sir. 

Mr. Davis. Any question / 

The next witness is Mr. Thomas M. Raysor. 

Mr. Burton. Judge, Mr. Raysor has unfortunately taken ill up in 
New England. He will not be able to be here. But he, I think, has 
already put a statement into the record as president of the Legal Aid 
Society about which someone inquired. 

Mr. Davis. Thank you. 

The next witness I have then is Mr. Thomas H. McGrail. Have a 
seat, Mr. McGrail. 


STATEMENT OF THOMAS H. McGRAIL, DISTRICT OF COLUMBIA 
CHAPTER, FEDERAL BAR ASSOCIATION 


Mr. McGraw. Mr. Chairman and members of the committee, my 
name is Thomas H. McGrail. I am in private practice in Washing- 
ton. I appear in behalf of the District of Columbia Chapter of the 
Federal Bar Association. 

In view of the time, in view of the fact that the views we are ex- 
pressing here, I think, have been already given to the committee very 
adequately, I would like to submit my statement. 

r. Davis. Your statement will appear in the record. 

(The statement follows :) 


STATEMENT OF THOMAS H. MoGrarIL 


My name is Thomas H. McGrail. I appear on behalf of the District of Colum- 
bia Chapter of the Federal Bar Association and the chapter’s Committee on 
Judicial Administration, of which I am chairman. 

The District of Columbia chapter has a membership of approximately 2,500 
lawyers who are, or formerly were, employed by the Federal or District of Co- 
lumbia Governments. Our members reside and work within the Washington 
Metropolitan area. Almost one-fourth is engaged in the private practice of law. 

One of the major purposes of the Federal Bar Association is to promote the 
administration of justice. Our members, as lawyers, are especially interested in 
and concerned with the problems of judicial administration in the District of 
Columbia. 

We feel that one of the most acute problems today in the field of judicial 
administration is the lack of adequate representation for indigent defendants 
in criminal cases, and we feel that this problem is going to become progressively 
more aggravated as the population increases. 

The chapter’s Committee on Judicial Administration has recently concluded 
after completion of a 6-month study that H.R. 5889, the McMillan bill now before 
your committee, presents the best system available for the protection of the 
rights of indigent defendants. We favored the McMillan bill over H.R. 6163, 
the Foley bill, which provides for compensation for assigned counsel. A report 
by this chapter’s committee is now being drafted and will be completed this 
month and, we hope, with your committee’s permission, to submit a copy of the 
report to be included in the record of your hearing. 

On May 8, 1959, the board of directors of our chapter passed a resolution en- 
dorsing the enactment of H.R. 5889, the McMillan bill. 

Without attempting to repeat the many arguments which have already been 
made for the McMillan bill, I would like to epitomize a few of the thoughts 
we have. In the first place, although Washington reputedly contains the largest 
concentration of lawyers per capita of any large city in the country, the mem- 
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bers of the bar who are skilled and experienced in the procedures of criminal law 
are comparatively few. These procedures are not easily understood nor readily 
mastered. A great percentage of lawyers in this area have never tried a civil 
or criminal case. They render a variety of services principally of an adminis- 
trative or legislative nature for national organizations and provide primarily 
counseling or office services. 

In other words there are a rather limited number of experienced criminal 
lawyers available for assignment in the District of Columbia. 

An organization such as that contemplated by the McMillan bill will have the 
very great advantage of organizational efficiency. Those who serve on the staff 
will be specialized in the representation of defendants in criminal cases. The 
quality and competency of the representation given by them will be subject to 
the approval of the judges of the courts much more directly and effectively than 
in the case of the independent counsel assigned to a case. The staff members 
will become experienced in ascertaining whether a defendant is truly indigent. 
They will be able to handle a much larger volume of work on an organizational 
basis than could be possible on an individually assigned basis. The total cost 
will clearly be much less than the cost under the Foley bill. Also, in contrast 
to the Foley bill, staff attorneys under the McMillan bill will be able to provide 
representation in all types of cases and at all stages of proceedings in which 
representation of individuals is required as a matter of right and justice. 

It has been stated many time and in many ways that a basic criterion of the 
quality of a civilization is the treatment of the weak and powerless. To sustain 
that criterion by improving justice to the lowliest accused, we urge enactment 
of H.R. 5889 as the most effective and practical solution to the problem of rep- 
resentation for indigent defendants. 


Mr. McGraw. However, I would like to point out that the board of 
directors of the District of Columbia Chapter of the Federal Bar As- 
sociation on May 8, 1959 passed a resolution endorsing the enactment 
of H.R. 5889, the McMillan bill. 

We believe that there is a very serious problem here in the District 
of Columbia, and we think that the McMillan bill is an excellent solu- 
tion to that problem. 

I would be very happy to answer any questions the committee mem- 
bers may have. 

Mr. Davis. Any question, gentlemen ? 

Thank you very much, Mr. McGrail, for your statement. 

The next witness is Mr. Justin L. Edgerton. 

I believe Mr. Edgerton has stepped out, so I would permit him to 
insert his statement at this point in the record if he desires. 

(The statement follows :) 


STATEMENT OF JUSTIN L. EDGERTON, PAST PRESIDENT, THE BAR ASSOCIATION OF 
THE DISTRICT OF COLUMBIA 


I am Justin L. Edgerton, immediate past president of the Bar Association of 
the District of Columbia, and I appear today to express the association’s views 
on legislation designed to provide paid counsel to represent indigents in criminal 
cases in the District of Columbia. 

Our association welcomes the opportunity of being heard on the means of 
meeting this growing problem. I would like to set forth in a broad way the bar 
association’s views on what we feel would be the best solution. The details of 
the need and of our proposed solution are available through another association 
spokesman, Mr. Kenneth N. Parkinson, longtime chairman of our Committee on 
Compensation for Assigned Counsel. Mr. Parkinson is here today to present this 
material. 

Just recently, on April 16, 1959, the bar association’s board of directors con- 
sidered two bills, each designed to provide a system of providing paid counsel to 
represent indigents in criminal cases. One was H.R. 5889, introduced by Repre- 
sentative McMillan, providing for a paid staff, supplemented by volunteers, to 
provide this representation ; and H.R. 61638, introduced by Representative Foley, 
providing for a system for appointing and paying individual private practi- 
tioners to represent indigents on a case-to-case basis. 








‘ly 
vil 
is- 
ly 


al 


he 
ff 
he 
to 
in 


it. 
al 
st 
st 
le 


1e 
in 
it 
p- 


a 





REPRESENTATION OF INDIGENTS IN JUDICIAL PROCEEDINGS 67 


After a thorough discussion of the merits of these proposals, the board of di- 
rectors, acting for the association, voted to adopt this resolution : 

“The board of directors commends the McMillan bill (H.R. 5889) for its con- 
structive effort to solve a dire problem in the District of Columbia, and seeks 
hearings for the sake of arriving at a final solution, recognizing that there is 
much within the bill with which we can agree and recognizing that at any 
hearing we will support the principle of compensation for those who represent 
indigents.” 

I should explain that the Bar Association over the years has consistently fa- 
yored a system of providing compensation for assigned counsel. Last winter, 
the association’s board of directors took up the issue now before this committee : 
The issue of either supporting an organization of staff attorneys, supplemented 
by volunteers to provide this representation, or of supporting compensation for 
assigned counsel. In a resolution adopted then, December 5, 1958, the board said 
this, in part: 

“The board affirms its belief that the traditional responsibility for meeting 
the needs of indigents in criminal cases primarily lies with individual prac- 
titioners, rather than with an organization established for such a purpose, be- 
cause private practitioners are better equipped to provide true ‘effective 
assistance of counsel’ as required by law.” 

In this statement, I believe, lies the sentiment of the Bar Association. It is 
the feeling that the private practitioner is better equipped to provide the counsel 
to which individuals are entitled in criminal cases under the law. At the same 
time, it is the feeling of the association that if funds are to be appropriated for 
such representation, these funds should go to the lawyers who provide the 
services. 

As said earlier, the association commends the McMillan bill for much it pro- 
poses. Included is an effort to define indigency. Certainly, free services should 
be supplied those who cannot engage and pay for their own lawyer. On the 
other hand, there should be a standard and a procedure for insuring that only 
these persons receive free services. Mr. Parkinson, I am sure, will wish to 
comment and go into detail on this question. 

I would like to conclude by expressing the association’s warmest regard to 
this committee for taking up this serious problem and making this effort to meet 
it. In addition, I would like again to express the association’s appreciation for 
the opportunity to be heard. 


Mr. Burron. Judge Davis. 

Mr. Davis. And the same for Mr. Fred A. Ballard, the new presi- 
dent of the District of Columbia Bar Association. 

(The statement follows:) 


STATEMENT ON BEHALF OF THE BAR ASSOCIATION OF THE DISTRICT OF COLUMBIA 


This Congress is presently considering the problem of representation of in- 
digents in the District of Columbia. The bills under consideration present two 
basic solutions to the problem : 

1. A system commonly referred to as the Public Defender System, and 

2. A system commonly referred to as Compensated Assigned Counsel. 

The Bar Association of the District of Columbia opposes the Public Defender 
System and supports the Compensated Assigned Counsel System. 

There is no dispute as to the enormity of the problem of representation of 
indigents in the District of Columbia. While there is some disagreement as to 
the actual number of assignments required to be made each year (some main- 
taining the number to be 7,500, while others maintain the number to be in excess 
of 10,000 depending upon the courts and agencies included in the computation) 
all agree that the number of assignments required is too large to continue under 
the present volunteer system and that action must be immediately taken to 
alleviate the overwhelming burden now placed upon the bar of the District of 
Columbia. In addition to the thousands of hours taken from the practicing 
attorney’s time, presently assigned attorneys must also pay from their own 
pocket all expenses incurred in properly preparing and presenting the case. 

There is no dispute that the cost of either system will be appreciable. The 
proponents of the Public Defender System have urged that such system is the 
least expensive. We do not believe any wide differential in cost exists between 
the two systems. 
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It takes as many man-hours for an attorney on the Federal payroll to ade- 
quately represent an indigent as it does a private attorney. In this regard, it 
should be remembered that under the Public Defender System it is necessary 
not only to pay the public defender and his assistants, but to pay for office 
space, stenographic help, supplies, and similar items. Under the Compensated 
Assigned Counsel System these expenses would be absorbed for the most part 
out of the compensation paid to counsel. While many generalizations have been 
made with regard to the relative costs of the two systems, any figure given will 
at best be a rough estimate, and this Congress accordingly should exercise great 
caution in accepting figures not substantiated by such facts as are available, 
Again, at the risk of repetition, after consideration of all factors involved, we 
believe that the difference in cost between the two systems will be negligible— 
the primary issue before this Congress being rather, which system will best 
promote the interests of justice. Shall the indigent of the District of Columbia 
be represented by another arm of the government which brought him to bar, a 
public defender, or shall the indigent be represented by private counsel. 

This bar association, except for one occasion Many years ago, has rejected 
and still rejects the public defender system, as does the Washington Bar 
Association. 

The objections to the public defender system were thoroughly explored by 
Judge Dimock, district judge, southern district, New York, in his recent state- 
ment before this Congress. Judge Dimock in part stated: 

“* * * let me read a few extracts from the statement of the Honorable J. Lee 
Rankin, then Assistant Attorney General of the United States, before a sub- 
committee of the House Committee on the Judiciary, on March 30, 1955. He 
said, ‘If the accused has no real defense, the public defender will honestly 
advise him to plead guilty, thus avoiding the expense and time of an unnecessary 
trial.’ 

“This can mean nothing less than that the public defender, unlike compen- 
sated counsel, will urge the accused to plead guilty even though the accused 
wants to exercise his right to be tried by a jury of his peers. 

“The Assistant Attorney General’s argument continued, ‘Since the public de- 
fender is concerned solely with achieving justice, he may permit the accused 
to waive a jury—a decision which would operate to save great Government 
expense for juries as well as their time.’ This statement contains a clear 
implication that a public defender, as distinguished from privately compensated 
counsel, would be guided by some personal conception of justice rather than 
his duty to do all that can lawfully be done for his client. 

“In the past, the American lawyer, when retained to defend an accused, has 
sought to attain justice, not by making his own decision as to the truth and 
acting accordingly, but by putting his whole heart and soul into the part that 
he plays in process by which the truth is hammered out. 

“The Assistant Attorney General continued by saying that the public defender 
‘can make a contribution by eliminating technical objections and by refusing to 
resort to preliminary technical skirmishes, such as only make for delay and 
expense.’ 

* * * ca * * * 


“My final quotation from the Assistant Attorney General’s statement makes 
my blood run cold. He says, ‘In sum, the public defender would promote jus- 
tice, not defeat it. It would be his duty to protect the innocent but not acquit 
the guilty. It would be his duty to see to it that the guilty were punished 
but not punished beyond what they merit.’ 

“There you have the public defender scheme laid bare for exactly what it is, 
another arm of the Government for the punishment of those whom the Govern- 
ment accuses. To the thoughtless all that this means is that more criminals 
would be convicted with less trouble. There are some things, though, that we 
cannot turn over to the Government without surrendering our liberties. * * *.” 

Judge Dimock prefaced the above remarks with the following statement which 
further emphasizes the real problem: 

“The privately supported defense organization is thus excellent and the publicly 
supported case by case assignment system is reasonably good but the public 
defender system which would be set up by the other two bills, is, to me, an 
abomination. 

“It is bad law and it is bad statesmanship. 
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“It seems to me that it becomes obvious that the public defender system is 
bad law as soon as we reflect that a criminal case is nothing but a lawsuit 
between two parties, one of whom is the Government and the other the accused. 
If a man doesn’t agree with me when I say that a litigant whose lawyer owes 
his position and his livelihood to his opponent is at a disadvantage, I feel 
that I have no common ground with him from which I can argue. There is 
no axiomatic proposition from which I can prove my thesis because the thesis 
itself seems to be the axiom.” 

These remarks are particularly apt in this jurisdiction which is governed by 
the stringent provisions of the Federal Constitution as to the right to counsel. 

While the Bar Association of the District of Columbia favors a system of com- 
pensated assigned private counsel for many other reasons than those stated 
above, the overriding virtue of the compensated assigned private counsel system 
is that it maintains the necessary separation between the parties, the prosecu- 
tion, and defense. 

Indeed, many members of this association will find it a burden to accept court 
assignments even where compensation is paid. The solution that best serves 
their personal interests is the public defender system which takes from their 
shoulders the responsibility of representing the indigent, regardless of compen- 
sation. However, as lawyers, the members of this association recognize their 
obligation to maintain certain basic principles and have, therefore, voted in 
opposition to the public defender concept. Let it be clearly understood, how- 
ever, that this Congress is urged to act now, whether they accept the recommenda- 
tion of this association or not. 

Regardless of the system finally adopted, it is recommended that a definition 
of indigency should be included in any bill passed by this Congress. In the past 
many persons who are not in fact indigent have succeeded in having counsel 
assigned to them. Accordingly, a workable definition of indigency must be 
provided which will prevent repetitions of this wasteful practice. 

The problem involved is not so much one of ascertaining whether indigency 
has a precise definition, but rather in setting adequate guideposts from which 
the court can determine whether the individual under all of the circumstances 
of the case can afford counsel. Thus, for example, a defendant who has prop- 
erty readily convertible into $100 cash might well be able to afford counsel for the 
defense of a minor crime but could not afford counsel for the defense of a capital 
crime. To limit the court by any stringent definition of indigency might well 
result in an infraction of the individual’s constitutional rights. On the other 
hand, the appointment of counsel or assignment of a public defender when an 
individual can, in fact, afford counsel raises serious questions as to the legality 
of the court’s action, while also being an unnecessary drain upon the resources 
of the community. 

It is recommended that indigent be defined in any statute adopted as follows: 

“For the purposes of this act, an indigent is defined as a person who, after 
considering all of the circumstances of the proceeding, is too poor to employ 
counsel for his or her representation.” 

“In determining when a person is an indigent, consideration shall be given, 
but not limited, to the following: 

“(1) Liquid assets or property readily convertible into cash by said 
person. 

“(2) Capital assets not readily convertible into cash but which could be 
used as collateral for a loan by said person. 

(3) Income to said person from any source. 

“(4) The availability of financial assistance to said person from any other 
person or persons legally or morally responsible for his or her care and 
welfare. 

“(5) Prior debts of said person and his or her legal or moral obligations to 
support his or her spouse, children, parents, or others.” 

In order to help guarantee the economical application of any system providing 
for the representation of indigents, we further urge that severe penalties should 
be sanctioned where an indigent is found to have misrepresented his financial 
inability to retain counsel. 

In conclusion, again let it be stressed that it is imperative to remedy im- 
mediately the present acute problem of representation of indigents in the District 
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of Columbia. Accordingly, we urge this Congress to act at once, regardless of 
whether it adopts the views of this association for a compensated assigned 
counsel system or whether it adopts a public defender system. 
Respectfully submitted. 
KENNETH N. PARKINSON, 
Chairman, Committee on Compensation for Assigned Counsel of the 
Bar Association of the District of Columbia. 


Mr. Burton. Judge Davis. might I ask permission to insert in the 
record the names of the Legal Aid Commission because that has some 
distinguished members / 

Mr. Davis. Yes, without objection that will be permitted. 

Mr. Burton. Yes, thank you, sir. 

(The information follows :) 


THE JUDICIAL CONFERENCE OF THE DISTRICT OF COLUMBIA CIRCUIT 
COMMITTEE ON THE REPRESENTATION OF INDIGENTS 


Milton W. King, Esq., Chairman: partner, law firm of King & Nordlinger; 
member, Citizens Advisory Committee; member, Committee on Admissions and 
Grievances of the U.S. District Court for the District of Columbia: past presi- 
dent, D.C. Bar Association. 

James J. Bierbower, Esq.: private practice, in association with Clarence A. 
Davis; director, D.C. Bar Association; director, Junior Bar Conference of the 
American Bar Association; past chairman, Junior Bar Section, D.C. Bar 
Association. 

David G. Bress, Esq.: partner, law firm of Newmyer & Bress; director, D.C. 
Bar Association; member, National Council, Federal Bar Association ; member, 
house of delegates, American Bar Association; professor of law, Georgetown 
Law Center ; past president, D.C. Bar Association. 

W. Cameron Burton, Esq.: partner, law firm of Burton, Heffelfinger, McCarthy 
& Kendrick; member, house of delegates, American Bar Association; past 
president, D.C. Bar Association; past chairman, Admissions Committee, D.C. 
Bar Association. 

John J. Carmody, Esq.: partner, law firm of Whiteford, Hart, Carmody & 
Wilson; general counsel, Washington Society for the Blind; cofounder and gen- 
eral counsel, the Catholic Youth Organization; president, Merrick Boys Camp; 
past president, D.C. Bar Association. 

Hon. Oscar L. Chapman: partner, law firm of Chapman, Wolfsohn & Fried- 
man; former Secretary of the Interior; former director of the American Red 
Cross. 

Allan Fisher, Esq.: associate, law firm of Wolf & Wolf; one of the cofounders 
and the present director of the Legal Aid Bureau. 

Daniel J. Freed, Esq.: associate, law firm of Bergson & Borkland; chairman, 
Special Committe on the Representation of Indigent Criminal Defendants, the 
Junior Bar Section of the D.C. Bar Association; past chairman, Legal Aid 
Committee, Junior Bar Section of the D.C. Bar Association. 

Hon. Oliver Gasch: U.S. Attorney for the District of Columbia; general 
counsel, the Boys Clubs of Washington, D.C. since 1946; chairman, the Council 
on Law Enforcement in the District of Columbia. 

George H. Goodrich, Esq.: associate, law firm of Guggenheimer, Untermyer 
& Goodrich; past chairman, Civic Affairs Committee, Junior Bar Association of 
the District of Columbia; past member, Juvenile Problems Committee of the 
D.C. Bar Association. 

Mrs. June L. Green, attorney at law: private practice in association with 
William A. Ehrmantraut; past president, Women’s Bar Association of the 
District of Columbia; past chairman, Municipal Court Grievance Comuittee, 
and past chairman, Domestic Relations Committee, D.C. Bar Association. 

Theodore H. Haas, Esq.: Assistant Solicitor and Chairman of the Board of 
Contract Appeals, the Department of Interior; president, D.C. Chapter, Federal 
Bar Association; chairman, Professional Ethics Committe and member of the 
National Council, Federal Bar Association. 
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George E. Hamilton, Esq.: partner, law firm of Hamilton & Hamilton; mem- 
ber, Committee on Narcotics, Council of Law Enforcement; former board mem- 
ber, Boy Scouts of America; former board member, Family Services Association. 

John L. Laskey, Esq.: partner, law firm of Laskey & Laskey ; former Assistant 
U.S. Attorney ; past president, D.C. Bar Association. 

Belford V. Lawson, Jr., Esq.: partner, law firm of Lawson, McKenzie & 
Grillo; chairman, Juvenile Court Advisory Committee; board member, Y.M.C.A. ; 
president, Chamber of Commerce of the District of Columbia. 

Hon. Scott W. Lucas: private practitioner; former U.S. Congressman and 
U.S. Senator from Illinois; former States attorney, Mason County, Ill.; former 
national judge advocate, the American Legion. 

Mrs. Harold N. Marsh: member, the Commissioners’ Citizens Advisory Council 
and its Committee on Health, Welfare, and Vocational Rehabilitation; past 
chairman, Committee on Community Participation of the Washington Interna- 
tional Center; 1958 recipient, the John Benjamin Nichols Award presented 
annually by the Medical Society for the District of Columbia for outstanding 
contributions in health fields and distinguished service for the people of the 
District of Columbia. 

Hon. Joseph P. O’Hara: private practitioner; former U.S. Congressman from 
the First District of Minnesota (nine consecutive terms) ; former member of 
the District of Columbia Committee of the U.S. House of Representatives; past 
vice president of the Minnesota State Bar Association. 

Hubert B. Pair, Esq.: Assistant Corporation Counsel for the District of Colum- 
bia and Chief of the Appellate Division; chairman, area G., the Commissioners’ 
Youth Council; president, Northwest Boundary Civil Association; and national 
delegate to the Federation of Civil Associations. 

Hon. Philip B. Perlman: partner, law firm of Perlman, Lyons & Emmerglick : 
former Solicitor General of the United States; former secretary of state for 
Maryland; and former Chairman, President's Commission on Inmigration and 
Naturalization. 

Thomas M. Raysor, Esq.: partner, law firm of Raysor & Ortman; member, 
board of trustees, Legal Aid Bureau for the District of Columbia: general 
counsel, Sibley Memorial Hospital; and past president, District of Columbia 
Bar Association. 

Charles S. Rhyne, Esq.: partner, law firm of Rhyne, Mullin, Connor & Rhyne; 
past president, American Bar Association; past president, District of Columbia 
Bar Association; and past president, the American Judicature Society. 

Francis M. Shea, Esq.: partner, law firm of Shea, Greenman & Gardner; 
former dean, Buffalo School of Law; and former Assistant Attorney General 
of the United States. 

Hon. Burton K. Wheeler: partner, law firm of Wheeler & Wheeler; former 
U.S. Senator from Montana; former member of the Judiciary Committee of the 
U.S. Senate; and former U.S, Attorney for the District of Montana. 

Joseph A. Kaufmann, Esq.: partner, law firm of Donohue & Kaufmann; 
member, executive board, past president, District of Columbia Federation of 
Citizens’ Associations; treasurer and member, executive board, District of Co- 
lumbia Mental Health Association; past member, the Commissioner's Advisory 
Council; and past member, Juvenile Court Advisory Committee. 


Mr. Davis. The next witness then is Mr. Kenneth N.' Parkinson. 

Mr. James I. Laughlin. 

I will permit anybody not here to submit statements. 

Judge PrerryMan. Judge Davis. 

Mr. Davis. Judge. 

Judge Prerryman. While you are waiting, if I could be of any 
assistance to the committee I would be very happy to formulate some 
comments with respect to the amendments that have been proposed by 
Mr. O’Hara and Mr. Gray. Most of those amendments I am sure 
would meet with the approval of the Judicial Conference Committee 
and the judges that have been concerned with the matter. Some of 
them are addressed to problems which have been considered and the 
various considerations. I do not think there would be any opposition 
to hardly any of them, if any. I would like very much to insert in the 
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record and furnish in the next few days some comments on them which 
might be of assistance to the committee. 

. Davis. Judge, I feel it would be very helpful to us if you would 
dothat. Weappreciate it. 

Judge PrerryMan. Personally I might say I am very happy, par- 
ticularly about the amendment proposed by Mr. O’Hara because that 
goes to the nub of one of our most troublesome problems. 

Mr. Davis. Thank you very much, Judge. 

Has Mr. Parkinson come in ? 

Mr. Parkinson. Yes, sir. 

Mr. Davis. You havea statement, Mr. Parkinson ? 

Mr. Parkinson. Yes, sir. 

Mr. Davis. Have a seat, and we will be glad to have it. 


STATEMENT OF KENNETH N. PARKINSON 


Mr. Parkrnson. Mr. Chairman and members of the committee, I 
apologize for the absence of our present president of the bar asso- 
ciation and his immediate predecessor. They just called me and are 
in the hearing before the Judiciary Committee of the Senate on some 
confirmations. 

Mr. Davis. Yes, sir. We are glad to have you and would appre- 
ciate your statement. 

Mr. Parxrnson. I have two members of the Junior Bar Section, 
who volunteered to assist in the preparation of a statement and some 
information on indigency, and I would like them at least to file a 
statement if they will. 

Mr. Davis. Very well, sir, that will be included. 

(The statement follows :) 


MEMORANDUM TO KENNETH N. PARKINSON 


Subject: Definition of “indigency”. 
“Indigency” is defined in Black’s Law Dictionary as: 


“Indigent. In a general sense, one who is needy and poor, or one who has not 
sufficient property to furnish him a living nor anyone able to support him to 
whom he is entitled to look for support. (See Storrs Agricultural School v. 
Whitney, 54 Conn. 342, S.A. 141; Juneau County v. Wood County, 109 Wis. 330, 
85 N.W. 387; City of Lynchburg v. Slaughter, 75 Va. 62.) The laws of some of 
the States distinguish between ‘paupers’ and ‘indigent persons,’ the latter being 
persons who have no property or source of income sufficient for their support 
aside from their own labor, through self-supporting when able to work and in 
employment. (See Jn re Hybart, 119 N.C. 359, 25 S.E. 963; People v. Schoharie 
rein 121 N.Y. 345, 24 N.E. 830; Rev. St. Mo. 1899, § 4894 (Mo. St. Ann. 
8664).)” 


A review of the decisions of the various jurisdictions fails to reveal any con- 
sistent incisive definition of the above term. The term is used in different contexts 
not only with regard to the nature of the action but also with regard to the 
factual circumstances of the particular case. (See eg. Ha parte Mays (Tex. 
Crim. App. 1948) 212 S.W. 2d 164, 167; (Criminal appointment of Counsel), 
Commonwealth v. Gold (Pa. Super. 1956), 119 A. 2d 631 [support]; Arthur v. 
County of Ozaukee (Sup. Ct. Wis. 1941) , 295 N.W. 678 [relief ].) 

The problem involved is not so much one of ascertaining whether indigency 
has a precise definition, but rather, in attempting to set adequate guideposts 
from which the court can determine whether the defendant under all of the 
circumstances of the case, can afford counsel. Thus, for example, a defendant 
who had property readily convertible into $100 cash might well be able to afford 
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counsel for the defense of a minor crime, but could not afford counsel for the 
defense of a capital crime. A determination of the defendant’s ability to afford 
counsel should include, but not be limited to the following factors: 

(1) Liquid assets or property readily convertible into cash by the defendant. 

(2) Capital assets not readily convertible into cash by the defendant but which 
could be used as collateral for a loan. 

(3) Income from any source. 

(4) The availability of financial assistance from any person or persons legally 
responsible for his care and welfare. 

(5) The availability of financial assistance from any other person or persons. 

(6) The defendant’s prior debts, and his obligations, if any, to support his 
spouse and/or children and/or others. 

As is apparent from the above, an effective procedure for the appointment of 
counsel to represent indigent defendants is workable only if the court inquires 
sufficiently into the background of each defendant to ascertain whether or not 
he can afford counsel. To limit the court by any stringent definition of indigency 
might well result in an infraction of the defendant’s constitutional rights. On 
the other hand, the appointment of counsel when the defendant can, in fact, afford 
counsel raises serious questions as to the legality of the court’s order of appoint- 
ment,’ while also being an unnecessary drain upon the resources of the bar. In 
addition, severe penalties should be imposed by the court in cases where a de- 
fendant perjures himself with regard to his inability to afford counsel. 

On the basis of the above, it is recommended that “indigent” be defined in the 
statute as follows: 

“An indigent defendant is a person who, after considering all of the circum- 
stances of the case, is too poor to employ counsel for his defense. 

“In determining when a person is an indigent defendant, consideration shall 
be given, but not limited, to the following: 

“1. Liquid assets or property readily convertible into cash by the defendant. 

“2. Capital assets not readily convertible into cash by the defendant but which 
could be used as collateral for a loan. 

“3. Income to the defendant from any source. 

“4. The availability of financial assistance to the defendant from any person 
or persons legally responsible for the defendant’s care and welfare. 

“5. The availability of financial assistance to the defendant from any other 
person or persons morally responsible for the defendant’s care and welfare. 

“6. Prior debts of the defendant. 

“7, Legal or moral obligations of the defendant to support his spouse, children, 
or parents.” 


Mr. Parkinson. Thank you. 

First, let me say that, with the exception of the question of the 
public defender phase, our bar is in substantial accord with everything 
else that is in the McMillan bill; for instance, the necessity for a 
definition of indigency, provision for prosecution for one who perjures 
himself in that connection and so on. 

There is one feature in the McMillan bill that I think should be 
altered and that is they provide, in addition to a public defender and 
staff, for payment of volunteers, but there is no provision there for 
compensating counsel who, of necessity, they might require to be 
assigned. 

For instance, it is referred to the Puerto Rican cases, many types of 
cases like that where they may reject a public defender. And no one 
would volunteer to tie himself up in a courtroom and its preliminaries 
for weeks. 

For instance, at the moment, although these counsel are not assigned, 
it would be illustrated in the Mack and Whiteside case the Government 
just finished its 10th week on. It is conceivable that the defense might 
take just as long, and I do not think that either one of those gentlemen, 


1See Er parte Mays, supra. 
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who have accepted a public defender, nor anyone, would volunteer and 
there should be some provision, and I think it was suggested, for com- 
pensating assigned counsel should that situation arise. 

There has been some question here as to number of assignments 
and the number of lawyers which, under a public defender system, 
could handle them. 

Last year, that is for the calendar year 1958, there were 125 assign- 
ments of counsel without compensation in the United States Court 
of Appeals. 

Mr. Davis. You mean here in the District ? 

Mr. Parxrnson. Here in the District of Columbia; yes, sir. All of 
these references are to the District. 

In the municipal court of appeals there were six. Of course, they 
have no knowledge in their courts as to the number of assignments 
made within the municipal] court itself. 

Now, in the municipal court, and we only have estimates and it 
does not seem to vary, this estimate for 1958 I received from the 
chief assistant to Mr. Gasch, which confirms figures heretofore re- 
ceived from the clerk of the municipal court, ‘that on an average 
there are about. 6,000 assignments per year of counsel without com- 
pensation in the municipal ¢ court. 

Now, it has been stated and correctly, in that court they do not 
go into the question of indigency, that is, to any serious degree. It 
is true that you will have volunteer counsel. One told me he had 
volunteered and does on an average of 250 to 300 times a year. 
Frankly, it amounts to nothing but ‘shaking down the defendant for 
what hecan get. We do not likeit. 

In the United States District Court, the best estimate I have been 
able to receive is that there are, on an average, between 700 and 1,000 
assignments per year of criminal cases in the United States district 
cases, 

In the mental health before that commission, there were, for the 
period March 4, 1957, to December 31, 1957, 1,570 assignments in- 
volving 243 attorneys. During the calendar year 1958, 1,722 assign- 
ments involving 124 attorneys. From January 1, 1959, to May 4, 
1959, there were 623 assignments involving 10 attorneys. 

Now, the chairman of the Board of Mental Health tells me that 
he can no longer get volunteers. He is down to 10. I know this. 
In Mr. Gasch’s remarks, he suggests, if the McMillan bill is approved, 
that one attorney on that staff can handle all of those assignments, 
1,722 last year. 

Now, it is the estimate of the cor poration counsel’s office and the 
Board of Mental Health that 90 percent of those are indigent. We 
just do not believe that one attorney could adequately investigate and 
represent that number. 

Now, in the juvenile court for the calendar year 1957, there were 
197 assignments and there was a panel of 89 attorneys and 69 were 
appointed to appear. For the year 1958, there was a panel of 113 
attorneys of whom 77 were assigned, 237 cases. 

For the calendar year 1959 up to May 4, there had been 57 assign- 
ments to 46 attorneys. 
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Now, if you total them all up, and assuming as we have to assume 
that there will be no volunteers, you have from 7,000 to 10,000 assign- 
ments, more nearly the latter, each year. Now, it is suggested that 
they have, as I recall, 9 attorneys for matters in United States District 
Court, and as I recall 5 for the municipal court, 1 for mental health, 
and 1 for juvenile court and 8 investigators. We are all agreed, by 
all means, there should be investigators; but even taking their figure 
7,500 matters, we just do not believe that that number of attorneys 
assisted by law school students or by investigators can adequately 
and properly handle any such volume. 

If we used an average of 10 hours per matter, and I have never 
heard of an estimate that low, it would still take 7 75,000 or 100,000 
hours and, at 5 days a week, 8 hours a day, 50 weeks a year, that is 
2,000 hours per attorney, which would take at least 37% attorneys 
full time on the basis mentioned to handle 7,500 matters. 

We believe that they are underestimating grossly the cost of the 
method they proposed. We do not believe that assigned counsel will 
cost 1 cent more. We believe the cost will be almost identical no 
matter which system you use. 

And our bar just does not like the idea of the public defender 
system. 

As I recall they voted on it eight times and seven times adversely. 
The principle of the Foley bill ‘heretofore known as the Hyde bill 
was voted on by our association and adopted without dissent. ‘That 
is the last time the public defender proposal was submitted, because 
they rejected the report of the committee and I was on it recommend- 
ing with Mr. Hill from whom a statement was received this morning. 

‘Not only did they reject it, but they directed that the committee be 
dismissed and come up with something new which we did and that 
was adopted without dissent. That is the Foley bill or the same 
principle is in the Wagner bill. 

Let me again state “that even on the Foley bill we feel that every 
precaution that has been tendered by the Corporation Counsel by 
way of amendment to the McMillan bill should be applied to the 
Foley bill. 

It has been suggested there would be no control over fees for 
assigned counsel. "That we do not accept. ‘Today in our probate 
proceedings, where counsel are assigned frequently to obtain a fee, he 
must petition the court through the Register of Wills, and it is either 
recommended up or down. ‘In other words, the control rests right 
there and if the disparity is so great between the Register of Wills 
and counsel he then appears before the court and formally presents 
it. 

I have nothing more to say unless there are some questions. 

Repel Marruews om = In other words, as I understand it, 

, you think something should be done. 

sth. Parkinson. Very definitely. 

Mr. Marrnews. But you are not for the public defender type of 
action ? 

Mr. Parkinson. That is right. 

Mr. Marruews. May I ask you this question ? 

Mr, Parxrnson. Yes, sir. 
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Mr. Marruews. Could you tell me how many of the large munici- 
palities in America have the public defender type of setup? I have 
not been able to hear all of this testimony this morning. I under- 
stand that Judge Davis has asked for specific information about cost 
and things like that. So I will not ask any more questions except 
just that one, if you could give me an idea of how many cities have 
that system. 

Mr. Parxrnson. I cannot without reviewing this report of the 
Legal Aid Commission, which is an excellent report, incidentally. 

Mr. Martruews. Do not worry about looking it up. 

Mr. Parxrnson. I will be glad to give it to the committee. 

Mr. Matruews. I understand that question has already been asked. 

Mr. Harmon, any questions you would like to ask? 

Mr. Harmon. Along that same line of how many, I would imagine 
most of our large cities that are thickly a have a lot of cases 
comparable with those we have here. They do probably handle it 
through the public defender. 

Mr. Parxrnson. No. 

Mr. Harmon. You do not think so. 

Mr. Parxrnson. That is true in some, yes, Chicago, for instance, 
Cincinnati. 

Mr. Harmon. Detroit. 

Mr. Parkinson. Los Angeles—probably Detroit, I do not know. 
In New York, Boston, and Philadelphia they have a private defender 
service. 

Mr. Harmon. That is what you advocate. You prefer that to the 
public defender. 

Mr. Parkinson. No. Wedonot. We would prefer it to the public 
defender, but what we are asking for is compensated, assigned counsel, 
that is, counsellor assigned, in other words, they be compensated. 

Mr. Harmon. Instead of this bill ? 

Mr. Parxrnson. Instead of public payroll. 

Mr. Harmon. Which does not take care of that. In other words, 
from what I heard you say you did not believe there would be enough 
people in this bill with this system ? 

Mr. Parkinson. I donot think the costs are realistic. 

Mr. Harmon. And, of course, it has been said with the Foley bill 
here, I think you have mentioned previously, it had been introduced 
before by someone else in Congress. 

Mr. Parxrnson. Congressman Hyde. 

Mr. Harmon. It has been mentioned that this is quite expensive with 
this one, maybe four times the cost would be here. In this bill here, in 
your opinion, it did not provide for any more people, did it ? 

Mr. Parxrnson. No, in the Foley bill we do not mention number. 
It is just for compensation for assigned counsel. 

Mr. Harmon. Yes. 

Mr. Parxtnson. Now, as I said in my determination of cost under 
the Foley bill, let us say any estimate is based on the absence of a volun- 
teer counsel. 

Now, it is quite likely in fact that before the Mental Health Bureau 
that many retired lawyers will volunteer and serve for nothing, but in 
estimating cost we cannot be sure of that. 
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Mr. Harmon. No, youcannot. That would be a wonderful thing. 

Mr. Parkinson. Right. 

Mr. Harmon. If it could be done. 

Mr. Parkinson. Take the juvenile courts, sir. There are two people 
that the court referred me to and I talked to both of them that love 
to assist there for nothing. 

Mr. Harmon. Just a matter of having something to do probably. 

Mr. Parkinson. That is right. One, for instance for last year ac- 
cepted 18 assignments and the other 24 and expect more this year. 
Now, coming to the element of time, the one that accepted 24 assign- 
ments received no compensation and estimated that she spent approxi- 
mately 30 hours per assignment. 

Now the lawyer who accepted the 18 assignments tells me that he 
averaged between three-quarters of an hour and 1 hour. Now he 
admits that he made no investigation, nothing beyond the inquiry 
of the juvenile or the parent, if there, and devoted no time whatever 
to an outside investigation, which the lady felt she had to do. 

Mr. Harmon. That is what builds up the extra yardage. 

Mr. Parkinson. That is right. 

Mr. Harmon. I believe as I believe in all fairness, no matter what 
kind of a professional job, and most everybody knows I come from 
labor, and I get paidso much an hour. If I do not work, I do not get 
paid. I feel everyone is entitled to a fair and just wage or salary for 
time expended. I have always felt that way, and I will never change 
any. I naturally think it is as high as possible to get, too. 

In the case here, we have something where we try to keep it down, 
possibly the fact is it is taxpayers’ money and all that sort of thing. 
Nevertheless, those who are on these assignments must be compensated, 
and I most certainly agree with you, and you must have enough people 
to take care of those cases. We never know, and I think you men- 
tioned it about the thing getting bigger and growing. Naturally we 
have more people. We always have more of that. It increases. Our 
city here, your city, my adopted city, is growing tremendously and we 
= have more crime, of course. We hope we will not have, but we 
will. 

Mr. Parkrnson. One big difference—— 

Mr. Matrnews. Mr. Parkinson, I hate to interrupt, but it is 5 min- 
utes after the House is scheduled to meet. If you will forgive me, I 
am going to close the meeting and give you permission, of course, to 
file a statement and remind anyone in the audience who wishes to file 
a statement that you may also have that privilege of filing a statement 
with the clerk. 

The meeting is adjourned. Thank you. 

(Whereupon, the subcommittee adjourned at 12:05 p.m.) 
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